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Foreword 


1 am delighted to write the foreword for this second publication under the 
Human Rights Education Programme of the Department. The earlier 
publication of the Department “Some Thoughts on Human Rights Day” by 
Saeed Mirza, Film Maker and Critic, was well received. This Programme has 
been launched as part of the Department’s commitment to promote 
awareness about Human Rights among the citizens of this country and also 
to generate literature in this very sensitive and vital field. Our on-going Post- 
graduate Diploma course in Human Rights is also an effort in the same 
direction. This monograph by Dr. (Smt.) Kannamma S. Raman, Reader in 
Public Administration in the Department is a result of her commitment and 
involvement in the said course. We do hope the students of the post- 
graduate diploma course in Human Rights, scholars, activists and 
concerned individuals will benefit from this publication. 


fe Dr. (Smt) Nawaz B. Mody, 

Sir Pherozeshah Mehta Professor of 
Civics and Politics and Head, 
University Department of Civics and 
Politics , 


Universality of the Human Rights Discourse - An 
Overview 


In the last two decades, human rights has emerged as one of the most 
controversial issues on the global agenda and has contributed to the 
polarisation of the widening gap between the developed (the north bloc) and 
the less developed countries (the south bloc). Human rights which till 
recently was looked upon as a humanitarian concern has acquired an 
ideological dimension and is hopelessly enmeshed in the politics of the 
world. This monograph will examine: 

1. the meaning of human rights; 

2. the evolution of the concept of human rights; 

3. human rights in the present context; 

4. the challenges to the universality of human rights; and 

S. away out of this impasse. 


1. Back to Basics: What are Human Rights? 


To understand the meaning of human rights we have to examine the 
diverse implications of the term ‘rights’. It could either be a positive right or 
a moral right, though the two need not necessarily be mutually exclusive. 
When we say we have the right to leave the country or the right to vote in 
parliamentary elections, we mean that these rights have been guaranteed to 
us by the Constitution. Upon breach of these rights, we could initiate a law 
suit against the government and seek compensation or ensure the rightful 
enforcement of these ights. Such rights, to which we are entitled 
because they have been conferred upon us by the laws of the couwtry, anc’ 
can be taken away from us only by the revocation of the relevant legislation, 
are called positive rights. | 


Positive rights are facts and are what people actually have. They do not 
necessarily mean defensible rights as they can be exclusive rights bestowed 
upon a certain community of people to the unjustifiable exclusion of other 
communities. For instance, the Isracl immigration laws permit ail Jews to 
come and settle down in ISrael. They could, till recently, settle down on 
lands captured by Israel during its many wars with its Arab neighbours 
and on land belonging to Palestinian refugees who fled Israeli persecution. 
Though this was a right granted to every Jew by the immigration laws of the 
country, it was neither an estimable nor a noble right. 
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This is where moral rights differ, in that, even if they are not guaranteed by 
the legislation of the country, they are principled rights which appeal to 
the ethical and emotional feelings of every human being. Though moral 
rights are not enforceable they have an ethical compulsion to which human 
beings would normally be responsive. For instance, everyone has a right to 
a decent salary, but many countries flout this due to economic hardships; 
that however, would not reduce its relevance or emotional appeal. In certain 
conditions the power of enforceability might be reduced but this does not 
reduce its pristine nature. It cannot be revoked; it is an inalienable right 
that we acquire by the very fact that we are human beings. 


The above two classifications clearly show the category into which human 
rights fall. They definitely fall under the head “moral rights” due to the very 
fact that human rights, like moral rights, cannot be taken away or revoked 
by any power or authority on the face of this earth. They are not rights a 
person acquires by doing certain work, enacting a specific role, or 
discharging special duties; they belong to him simply because he is a 
human being. As Jacques Maritain points out “The human person has 
rights because of the fact that it is a person, a whole, a master of itself and 
its acts and which, consequently, is not merely a means to an end, but an 
end, an end which must be treated as such. . . These are things which are 
owed to a man because of the very fact that he is a man.”! For instance, 
the right to life, even if dispensed with in certain instances by legislation, 
can never be uprooted, and if it is, this will only serve to highlight the 
shortcomings of positive laws. 
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2. History of the Concept of Human Rights 


Human rights is a fairly new name for what were formerly called natural 
rights and the rights of man. It was Eleanor Roosevelt, who, in the 1940s, 
promoted the use of the expression human rights when she found, 
through her work in the United Nations, that the term rights of men did not 
always include the rights of women. 


Natural Law and Natural Rights 


There can be little doubt that human rights or the rights of man as they 
were known at first are the progeny of the natural law theory. Its origins 
can be traced back to the Stoic philosophers and of course to the Judaic 
and Christian sources of European culture. Citizens of several Greek city- 
states enjoyed such rights as isogoria, or equal freedom of speech, and 
isonomia, or equality before the law. In the Hellenistic period that followed 
the annihilation of the city-states and the disappearance of civil society, 
people could no longer conceive of these as civil rights. It is due to this that 
the Stoic philosophers reformulated them as universal rights, something 
which men were entitled to enjoy under all forms of government and at all 
times. They maintained that these rights were not rooted in civil law, but m 
a higher law, which reason and nature combined to reveal to men. Since 
these laws, as conceived by them, embodied those fundamental principles of 
justice that any rational mind cowld comprehend they did not necessarily 
require divine revelation. The classic example, drawn from Greek literature, 
is that of Antigone, wh», when censured by Creon for disregarding his 
dictate not to bury her dead brother, maintained, that she had acted in 
consonance with the immutable laws of the Gods. The Stoics of Rome, 
ratified the same idea, Cicero said: “There is a true law, right reason, in 
accordance with nature; it is unalterable and eternal.” 


Though the origin of natural law can be traced back to the classical 
times, for the present purpose it should suffice if we note that the modern 
school of natural law emerged in medieval times with the writings of the 
early Christian philosophers. One of the classical expressions of this can 
be seen in St. Thomas Aquinas’ Summa Theologica. St. Aquinas (1224/5- 
1274) postulated that natural law was that part of God's perfect law (that 
is, Eternal law) that could be divined through the employment of rationality. 
The basis of natural law at this point of time was unquestionably theistic 
and belief in the deity was mandatory. 
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The next phase in the development of natural law, however, 
from its theistic origin and to make it a prod 
rational thought. This task was undertaken by Pe 
Grotius (1583-1645), generally acknowledged to be the 
al law. Grotius argued that it was pose to vauaie 
natural ich was the basis 0 pos opegwe , 
carta Pe rules were ascertainable by the application ee. 
reason’ and did not depend on the deity for their validity. ign) 
Renaissance scholars found this rationalistic secular ee ya 
appealing. So much so that some of the exponents of natural wei peer on 
the possibility of these laws becoming an absolutely certain al ps 
system of ethics, such that men faced with a moral or political mma 
would merely have to calculate in order to arrive at a solution. Throughout 
the seventeenth century, the Grotian view of natural law was refined, and, 


eventually, transmuted into the natural rights theory. 


Thomas Hobbes (1588-1679) was among the first to produce a genuine 
philosophical account of something called “natural rights”. His book the 
Leviathan, published in 1651, transposed the idea of natural law into 
individualist terms. He was also one of the earliest philosopher to locate the 
origin of political authority in the people on earth, rather than in God above. 
He asserted that no individual could ever be deprived of the right to life that 
they enjoyed in the state of nature. He firmly believed in the principle of 
equality among all human beings. 


John Locke (1632-1704) developed the idea further when he argued in his 
book Two Treatises on Civil Government that men have a natural right to 
life, liberty and property. He also averred that no government can deprive 
individuals of these rights since they had enjoyed them even before the 
creation of the political socicty. The Bill of Rights enacted by the British 
Parliament in 1689 was designed to translate these natural rights into 
positive rights. It included the right of any person charged with a criminal 
offence to a fair and public trial by jury, and outlawed excessive fines and 
cruel punishments. Locke's plea for life, liberty and property had a 


phenomenal potential as it influenced not only the ituti erica 
but also the modern feminist movement. "ta ae 
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empiricism of Francis Bacon and John Locke - encouraged a belief in 
natural law and universal order; and during the eighteenth century, the so- 
called Age of Enlightenment, a growing confidence in human reason and in 
the perfectibility of “human affairs led to its more comprehensive 


expression.”*. The individual was placed at the very heart of social 
organisations. 


The Social Contract theory enunciated by John Locke led to the social 
philosophy of Jean-Jacques Rousseau (1712-1778) - yet another leading 
exponent of the natural rights theory. By harping on the intrinsic qualities 
of natural rights, Rousseau contributed towards its wider acceptance. While 
Rousseau followed the main thrust of Locke's social contract theory, he 
maintained that far from creating individual rights, natural law bestowed 
inalienable sovereignty on the citizens of a state as a whole. Thus, the 
rights derived from natural law dwelt within the people as a collective and 
could be identified by reference to the General Will. 


The idea of natural nghts was to a large extent responsible for 
dislodging the control of England over the American colonies and that of 
Louis XVI over France. In Virginia, on June 12, 1776, a Bill of Rights was 
adopted by a representative Convention. Its first article affirmed that “...all 
men are by nature equally free and independent, and have certain inherent 
rights, of which, when they enter into a state of society, they cannot by 
any compact deprive or divest their posterity; namely, the enjoyment of life 
and liberty, with the means of acquiring and possessing property, and 
pursuing and obtaining happiness and safety.” That the phrase ‘pursuing 
and obtaining happiness’ was added to Locke's three rights shows that the 
world had moved away from the Calvinist severity of the seventeenth 
century into the more light-hearted hedonism of the eighteenth century. The 
same expressions were incorporated in the Declaration of Independence 
endorsed by the thirteen American states on July 4, 1776: “We hold these 
truths to be self-evident, that all men are created equal, that they are 
endowed by their Creator with certain unalienable Rights, that among these 
are Life, Liberty and the pursuit of Happiness. That to secure these rights, 
Governments are instituted among Men, deriving their just powers from the 
consent of the governed. That whenever any Form of Government becomes 
destructive of these ends, it is the Right of the People to alter or to abolish 
it, and to institute new Government, laying its foundation on such 
principles and organizing its powers in such form, as to them shall seem 
most likely to effect their Safety and Happiness.” 


The French Revolution; encouraged in numerous ways by the English and 
American Revolutions, also adopted the language of rights. What is ironic is 
that the French monarchy had only a few years earlier helped the American 


overthrow the British from nara 
ici from those propounded by the ere Revolutionaries 
Déclaration des droits de l'homme ct du citoyen 0 a 
language and sentiments of the natural rights theory framework eso 
that “Men are born, and always continue, free and equal in respec cigetiiel 
rights.”, and that the “*... end of all political associations is the ete pe: 
of the natural and imprescriptible rights of man, ond these See 
liberty, property, security, and resistance of oppression. Liberty —_ 
«__ in the power of doing whatever does not injure another. The pak 

the natural rights of every man, has no other limits than those whic! 
necessary to secure to every other man the free exercise of the same rights, 
and these limits are determinable only by the law.” and is held to 
encompass the right to free speech, a free press, religious freedom, and 
freedom from arbitrary arrest. 


Due to the revolutionary climate in the eighteenth century, the stress was 
on natural rights as a philosophy of protest and on the individual in the 
abstract. Rights were presumed to be intrinsic to individuals who were 
regarded in the abstract to be good, reasonable and essentially peaceful. 
They were kept in bondage, ignorance and suffering by wicked sovereigns 
and aristocrats. It was felt that revolutions could correct social evils and 
thus lead to the restoration of the era where people would live happily ever 
after. Though Rousseau is generally credited with this view, even men of 
temperate disposition such as Thomas Jefferson subscribed to it in their 
private correspondence.‘ 


From the eighteenth century onwards, natural rights developed three clear- 
cut directions - civil, political and social. T. H. Marshall in his classic 
Citizenship and Social Class has argued that each century strengthened 
one type of rights. In the cighteenth century it was civil rights, in the 
nineteenth century, it was political and in the twentieth century, social. Civil 
rights assured civil liberties, property, the right to justice and the right to 
conclude valid contracts. Political right essentially is the right to vote. Social 
rights are economic in their dimensions, relating, as they do, to a minimum 
of economic welfare and to acquire those basic material needs, recognised 
by society as necessary for civilised living. In other words, the demand for 
rights in the seventeenth and cighteenth centuries was a demand against 
the existing state and authorities, against oppression, arbitrariness wna the 
political disfranchisement of those who held divergent convictions. Th 
demand for rights in the nineteenth and twentieth centurie Decal ; 
increasingly a claim upon the state, a claim that it rovid Aste é 
the means for actualising the indivi , ; . . w 
ae —— ividual’s happiness and well-bei Th 
iverse conceptions of rights, as we shall see, stand i ae _ 
of fundamental conflict with each other. ESE CPR 
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Although the idea of rights in one form or the other has proved be 
exceptionally robust, the reign of natural rights was comparatively short. 
The theory fell into general disrepute during the nineteenth century. We will 


now examine some of the important criticisms levelled against the idea of 
natural rights. 


Critique of the Concept of Natural Rights 


One of the major criticisms directed at the natural rights theory was 
that it was not scientifically verifiable. Critics pointed to the a priori moral 
value structures and assumptions derived from the personal preference of 
various theorists and declared that the idea of natural rights could have no 
objective existence. 


David Hume (1711-1776) held that natural rights and natural law were 
unreal metaphysical entities. Edmund Burke (1729-1797), the distinguished 
British parliamentarian and noted political thinker, rejected the view that 
the rights of man could be derived from natural law. Burke protested 
against public affirmation of the rights of man, because such enunciation 
inspired ‘false idea and vain expectations in men destined to travel in the 
obscure walk of laborious life,’ and encouraged them to take to revolutionary 
action.® He also contended that these metaphysic rights “... illegitimately 
abstracted the individual from society, cast men adrift from the moorings of 
history and tradition and put irresponsibility and arbitrary authority in 
place of the sober judgement of and serious involvement in the affairs of 
state that rested on the great estates of the realm.”” 


Jeremy Bentham, (1748-1832) the British political thinker, economist and 
legal theorist, best known for his advocacy of utilitarianism, denounced 
natural rights by saying: “Rights 1s the child of law; from real law come real 
rights; but from imaginary laws, from ‘law of nature,’ come imaginary righis 
... Natural rights is simple nonsense; natural and imprescriptible rights 
(an American phrase), rhetorical nonsense, nonsense upon stilts.”* Further 
Bentham remonstrated against the proclamation of natural rights since he 
felt that this encouraged the governments to merely make dramatic and 
rhetorical statements rather than apply themselves to the trying task of 
reforms. Contracts, he contended, in his essay Anarchical Fallacies, came 
from government and not government from contracts; there are no rights 
before and outside society. 
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Therefore, Hume, Burke and Bentham contended that pot gaan pay 
rights was a deleterious as well as an erroncous activity. Their ese i 
issue may appear amazing, since Bentham's political jules: ft 
without doubt opposed to those of Hume and Burke; he was a ¥ wate 
they were conservatives. In actuality each one of them perceived iverg 
types of fear. For Bentham and Burke the test ofa right was Is it — 
enjoyed?” or “Is it really enforced?” - In other words “Is ita positive righ 
From this perspective - that which came to be known as legal geste : 
only positive rights are granted the name of rights. Burke saw the Righ oO 
Man as mere ‘abstractions’ while the rights of Englishmen as realities - a 
“positive recorded hereditary title to all that can be dear to the man and the 
citizen.” He asserted that it was pointless to discuss man’s right to food or 
medicine in general terms. What was crucial was the method by which these 
rights could be actually procured and administered. 


Karl Marx (1818-1883), the prophet of communism, agreed with Burke in 
that, natural rights are abstract and unhistorical. Marx took the abstract 
character of natural rights as an ideological obfuscation of their real 
purpose. He asserted that the concepts of liberty and of natural rights, as 
defined by Enlightenment thinkers and ideologists of the French Revolution, 
were the assertion of a bourgeois society that was on the brink of 
destruction. Marx's writings from ‘On the Jewish Question’ (1843) onwards, 
were unremittingly dismissive of all stakes made to the eternal efficacy of 
“bourgeois freedom” and natural rights. According to him, the idea of the 
individual's rights signifies a society in which the interest of each person is 
unequivocally and irrevocably antithetical to the well-being of others, a 
society hopelessly ripped apart by the antagonism of private desires.? The 
sum and substance of Marx's criticism emerges when he writes: “But the 
right of man to liberty is based not on the association of man with man, 
but on the separation of man from man. It is the right of this separation, the 
right of the restricted individual, withdrawn into himself.”!° The significant 
motivations in this society are egoistic - because of the traits of the 
economic system, which is unavoidably conflict-laden. For instance, the 
right to property prompts every individual perceive in others not the 
realisation but the hurdle to his freedom. Since the civil society is a location 
for a perpetual and all-pervasive war, the state has to step in to provide a 
deceptive unity and to set limits on the conflicts by imposi icti 
hostilities. On the other hand, Co em Tai Faken ace 
» Communism, by promising to abolish classes 


and class struggle and thus create a unified socie rend urgeoi 
idea of natural rights redundant. ie ag g 


Additionally, as Leszek Kolakowski points out “... 
metaphysical character of the theory that prevented 
incorporated into Marxist doctrine. And it was not the 


it was not the 
it from being 
antimetaphysical 
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spirit of Marxism that made it incompatible with the human rights 
principle. Rather, it was Marxism's fundamentally holistic approach to 
human life, the belief that progress can be measured only by the ability of 
mankind to control the conditions, both natural and social, of its life, and 
that, consequently, an individual's value is not related to his personal life, 
but to his being a component of the collective ‘whole’.”!! 


Moreover, Marx postulated membership of a human society not in terms of 
ceremonial rights, but in terms of what was genuinely enjoyed by the 
citizens. For instance he believed that the right to a paid employment meant 
much more than simply stating that no man should be debarred from 
engaging in an occupation by virtue of some extraneous particulars such as 
of race or sex. Marx felt that the right to employment meant that a job 
should really be available to any bearer of the right. It is now clear why he 
rationalised that the right to property was a farce for the propertyless 
industrial workers of Europe. It is also obvious that such a hypothesis 
reconstructs the meaning of the idea of a right. A right formulated in these 
terms, becomes an unequivocal claim, rather than the pronouncement of a 
rationale on the basis of which something else might be requisitioned. '? 


It is creditable that the ideological tradition to which Marx belonged did 
choose to appropriate and indeed extend the meaning of rights. The social 
and economic rights that have been added to the conventional canen of 
rights are in effect a testimony to the significant conditions of life for every 
human being. 


Throughout the nineteenth and early twentieth centuries, disparate 
intellectual trends continued to censure natural rights from their respective 
viewpoint. When the individualism of the seventeenth and _ eighteenth 
centuries came to seem as abstract and unhistorical, many Europeans 
believed that social reality was to be found im cultural groups, such as 
nations. The liberals of nineteenth century Germany, for imst«ace, 
acknowledged their adherence both to natural law and natural rights, but 
went on to enunciate the view that the rights belonged not to individuals but 
to communities or nations. In Victorian England, where the influence of 
German idealism was powerful, similar opinion came to be expressed. The 
English Idealist F.H. Bradley, wrote in 1894: “The rights of the individual 
are today not worth serious consideration ... The welfare of the community 
is the end, and is the ultimate standard. And over its members the nght of 


its moral organism is absolute.”'* 


Another dimension to it was the demand that the nation should be the self 
governing unit, and this political idea was advanced in the form of a “right 
to self determination”. The basis of the right was a theory to the effect that 
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a nation could not properly be a nation unless it was free to govern iecih 
Nineteenth century supporters of the doctrine of the rights of the na oe 
with their contempt for the rights of the individual, were in accord with 
theorists of rival camps, ie. the positivist, empiricist and the utilitarian. 
This framework was no less disruptive of official patterns of rule than 
natural rights had been a few generations earlier. 


Even while the logic of the natural rights theory was being debated, 4 
new school of natural rights arose to oppose governmental activities and to 
assert property rights. This doctrine had nothing to do with the writings 
of the classical writers of natural rights such as Locke or Rousscau. 
Herbert Spencer (1820-1903), the most noted proponent of this tenet, 
challenged the need for increased state intervention and was opposed to 
governmental activitics in matters such as education, vaccination, slum 
clearance and even factory reform. Free libraries were regarded as theft; the 
right of appointing factory inspectors to inspect conditions of work in 
factories were described as ‘violating the sanctity of the English home’. He 
felt that governmental intervention was a violation of natural rights. 


* Aristo¢fats. and the rich detected: in the new Spencerian philosophy of 
natural rights a ready made tenet to justify their property. This viewpoint 
was later used in the United States and Britain to put forward a rationale 
for Imperialism and Racism; justifying the natural right of the intelligent 
and the strong to rule over the weak.'* 


Due to this unfortunate development many social commentators saw in 
both the earlier and the succeeding interpretation of natural nights an 
exposition of the views of the bourgeoisie. It was argued that the natural 
rights philosophers were protagonists of a market economy and the rights of 
the manufacturers and the well to-do. What was disregarded, deliberately or 
otherwise, was that in the Leviathan as well asin John Locke's Second 
Treatise, there are sufficient number of paragraphs to indicate the need for 
controlling this appetite for accumulating more and more property. 
Similarly, Rousseau clearly stated that it is precisely because men are 
unequal that the state needs to step in and correct the inequalities. 
Further, the liberalism put forward by Locke and the seventeenth century 
philosophers was sufficiently pliable to offer many opportunities for self 
correction. For instance, the claims made by the propertied on the grounds 
of natural rights were counter-balanced adequately on the very same 
grounds - the right to vote.'5 


In view of persistent criticism both on philosophical and iti 

political und 
from the Left and the Right alike, it is hardly surprising that by Pa ot 
this century scarcely any serious theorists were willing or able to put up a 
defence of the rights of man. Despite these criticisms, sight must not be lost 


1] 


of the compelling influence that natural law and natural rights have 
exercised over the emergence and development of human rights. Natural 
rights theory has the merit of providing the basis for a system of law that is 
allegedly superior to the law of the state and to which appeal may be made if 
it appears that the latter is unjust, arbitrary or oppressive. Further, the 
significance of natural rights doctrine was in “... opening up spaces within 
which people who felt themselves suffocated wy the repetitive purposiveness 
of their lives might be allowed to play a part in the wider game of life.”!© I1 
might also be argued that the outrageous excesses. before and during the 
Second World War, revived the natural rights movement (albeit in a new 
incarnation of human rights) and the subsequent drafting of the major 
international human rights instruments. Further, the trailblazing text of 
John Rawls, A Theory of Justice (1972) signalled the endeavour to -put 
human rights on a stable theoretical foundation. It is to this aspect that we 
will now be turning our attention to. 
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3. Human Rights in the Present Context 


We are now more inclined to talk of “human” rather than of ‘natural’ 
rights, and this is because their conception has undergone en 
Rights are now derived from our perception of what it is to be human ra 
than from the operation of natural reason. As of now we think that a person 
who is malnourished, tortured, wrongly imprisoned or illiterate is living in 4 
manner not befitting a human being. Again, natural rights, being abstruse 
and timeless, were in principle available to any meditative cave dweller who 
deliberated on the matter, but now we tend to look upon the idea of rights 
as one that evolves from generation to generation. Human rights, in a sense, 
obligate a lot more affirmative action on the part of whoever is in charge of 
the administration of the society.” 


The three important characteristics of the concept of human rights that are 
important for this discussion are:- 


1. These rights are justifiable because of the intrinsic dignity of being 
human rather than because they are established by a decree or a positive 
law. Our rights are not the largesse of society; we enjoy them not by the 
grace of the society and not because it may be good societal policy to 
respect them. Rather, we are entitled to them. 

2. This order is invariable and is legitimate wherever human beings live 

together and interact with one another. 


3. Implicit in the idea of human rights is a commitment to individual 
worth. The individual counts and counts independently of the 
community. 

In sLort, the human rights idea declares that every individual has valid 

claims upon his or her _ society for certain freedoms and benefits. At 

bottom, human rights limit state power.'® However, human rights are not on 
the whole absolute; they are prima facie rights and may sometimes bow to 
compelling public interest. In Ronald Dworkin's view, rights are political 

‘trumps’ held by individuals when, for some reason, a collective goal is not a 

sufficient justification for denying them what they wish as individuals. '9 


This definition of a right clearly counters the utilitarian thrust that 
individual preferences must always give way to those of the majority. It says 
that in some circumstances the interests of the individual must take priority 
over those of society as a whole. This idea became all the more relevant in 
view of the developments between the two World Wars and subsequently. 
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International Initiatives to Promote Human Rights 


Concern for rights has been in existence ever since human beings began 
to perceive injustice in the society in which they lived. However, protests 
were not entertained generously and if they persisted, the people in power 
crushed them mercilessly. There were very few law-enforcing bodies which 
could challenge the rulers; since most societies grew in isolation there was 
no international community which could express its outrage at such 
violations. Even when countries happened to meet, they were rarely friendly 
encounters and they often ended up fighting intercine wars with cach 
other. So they hardly concerned themselves with the welfare of citizens 
living outside the limits of their borders. Apart from for the intermittent use 
of treaties to ensure the protection of Christian minorities, as illustrated by 
the Peace of Westphalia (1648), which concluded the Thirty Years War and 
secured the principle of equal rights for the Roman Catholics and Protestant 
religions in Germany, not much attention was given to the rights of 
individuals. It was only by the turn of the nineteenth century that 
international concern for the rights of nationals began to make itself felt. 
Throughout the nineteenth and early twentieth centuries, several military 
manoeuvres and diplomatic representations, not all of them with honesi 
motives, were undertaken to protect oppressed and persecuted minorities in 
the Ottoman Empire and in Syria, Crete, various Balkan countries, Romania 
and Russia. By and large the concern for individual nights through 
international treaties began with the protection of the mghts of religious 
minorities, prohibition of slave trade and abolition of slavery in all its 
forms. Towards the end of the nineteenth century several econecmists, 
philanthropists and social reformers successfully aroused interest and 
enlisted the support of a few governments for the idea of internatiozisl social 
legislation. In the latter half of the nineteenth century several multilateral 
treaties were concluded to protect the rights of the victims of war. 


The League of Nations 


The League of Nations, which came into existence at the end of World War | 
was not overtly concerned with human rights. This is despite the Covenant 
of the League containing reference to the need for recognising the rights 
and welfare of man at the international level. It was, on the contrery, 
engrossed with the maintenance of security, the pacific settlement of 
disputes, the establishment of a mandates system for former German and 
Ottoman territories and the protection of minorities in Central Europe. The 
League of Nations did not deal with human rights violations within the 
borders of a country as a result of its belief that protection of the rights of 
a citizen is a matter for the state concerned. 


The League of Nations did depart from this stand W 
issues such as Slavery, forced labour, and the welfare of the citizens > 
mandated territories and minorities. The League fa did accept 

obli ation to secure and maintain fair and humane conditions 
Fy women and children, just treatment of the native inhabitants of the 
colonies and take steps in matters of international concern such as the 
prevention and control of diseases. The organisation also adopted the 
Geneva Declaration of the Rights of the Child. On September 26, 1929 the 
Assembly of the League of Nations adopted the Geneva Declaration oP 
Human Rights which laid down the guidelines for the conduct of countnes 


during a war. 


The international human rights movement, in the true sense of the term, 
emerged out of the ashes of World War II. The genocide and atrocities 
committed during World War II by the Nazi regime in which more than six 
million Jews died along with many gypsies, Poles and others, shocked the 
whole world. This organised extermination due to governmental policy, 
indelibly marked and fundamentally moulded the content, priorities and 
sensitivities of human rights m our time. It is in a reading of this reality 
more than any other that the area of contemporary human rights finds its 
principled ground. The Allies were resolute that the post-war settlement 
should include a commitment to the protection of human rights, and that, 
states should not be allowed to argue that the way in which it treated its 
own citizens was simply a matter of exclusive domestic concern. 


The essence of the judgements at Nuremberg, which emphasised the 
paramount importance of natural laws ( defined in terms of internationally 
acceptable humane behaviour) over laws framed by individual nations, 
contributed to the general feeling that natural rights needed to be put forth 
in a clear-cut and lucid manner. This document was expected to act as a 


point of reference to all nations which would be obliged to abide by them. 
The United Nations ( The Beginning of a New Era ) 


Following the Second World War, the United Nations was founded and it 
was charged with the duty of what Winston Churchill called the 
“enthronement” of the rights of man. The Preamble to the Charter 
reaffirmed the faith of the ‘peoples of the United Nations’ in ‘fundamental 
human rights, in the dignity and worth of the human person’ and in ‘the 
equal rights of men and women’. Article 1 of the Charter also confirms 
that one of the goals of the United Nations is ‘promoting respect for human 
rights and fundamental freedoms for all’. Article 55 reinforced the United 
Nations’ desire to promote human rights; under Article 56, the member- 
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states pledged themselves to take joint and separate action in co-operation: 


with the UN for the achievement of this and other objectives specified in 
Article 55. 


The General Assembly transmitted the function of drafting the ‘international 
bill of rights’ to the Economic and Social Council (ECOSOC) which in turn 
appointed the Commission on Human Rights in 1946. The Commission on 
Human Rights held its first session in January-February 1947. 


The Commission, which was composed of government representatives, 
decided that since consensus on the incorporation of the rights into the 
Charter was unlikely, the catalogue of human rights should take the form 
of a resolution of the UN General Assembly. The major advantage of a 
declaration in the form of a resolution was that it would not be legally 
binding but would, in the words of Eleanor Roosevelt, the chairperson of 
the Commission on Human Rights, proclaim ‘a common standard of 
achievement for all peoples and all nations’. The Universal Declaration, in 
its final form, comprises of a list of civil, political, economic, social and 
cultural rights to which all persons were entitled. | 


The Universal Declaration of Human Rights (UDHR) 


On December 10, 1948 the Universal Declaration of Human Rights was 
unanimously adopted by the General Assembly?°. Born out of the ‘holocaust’ 
and the atrocities of the Second World War, the declaration outlaws murder, 
torture, and political imprisonment. These steps also reflect the lessons of 
the Second World War, which had clearly demonstrated that issues relating 
to internal regimes were not just domestic concerns, as these could easily 
become a menace to world peace. 


In its preamble, the Declaration defines human rights as the “rights derived 
from the inherent dignity of the human person”. The Declaration 
promulgates in simple straightforward terms the basic rights which belong 
to every human being irrespective of race, colour, sex or nationality. The 
Declaration consists of thirty articles and covers civil, political, economic, 
social and cultural rights. For the first time in the history of mankind, the 
international community assumed the permanent responsibility for the 
protection and pursuit of human rights. 


The civil and political rights proclaimed in articles 3-21 of the UDHR are 
those that have already found wide recognition in Constitutions and laws in 
many parts of the world. The civil rights that were included are the right to 
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life, liberty and security of person, prohibition of slavery and slave ra 
freedom from torture or cruelty, inhuman or degrading treatmen 
punishment; the right to recognition as a person before the law; Rae 
protection of the law; right to an effective judicial remedy; freedom . 
arbitrary arrest, detention or exile; the right to a fair and public hearing Y 
an independent and impartial tribunal, the right to be presumed innocen 
until proven guilty; freedom from ex post facto laws; freedom from 
arbitrary interference with one's privacy, family or correspondence and 
from attacks on one’s honour or reputation; freedom of movement; the right 
to asylum; the right to a nationality; equal rights of men and women 
concerning marriage and the family; freedom of thought, conscience and 
religion; freedom of opinion and expression; and freedom of assembly and 
association. 


Political rights, as defined by the UDHR im the three parts of Article 21, 
include the right to take part in the government of one's country; the right 
of equal access to public service and a provision that, “the will of the people 
shall be the basis of the authority of government which will be expressed in 
periodic and general elections which shall be by universal and equal 


suffrage.” 


The economic, social and cultural rights are defined in Articles 22-27. 
These inchide the right to own property; the right to social security; the 
right to work; to just and favourable remuneration; to form and join trade 
unions; the right to rest and leisure and the right to an adequate standard 
of living, with special care and assistance for motherhood and childhood; 
special protection for all children, the right to education; the right to freely 
participate in the cultural life of the community and protection of scientific, 
literary or artistic works; and the right to a social and international order so 
that the freedoms set forth in the Declaration can be realised. 


The existence of rights presupposes an existence of duties, which the 
UDHR has specifically provided for in Article 29. The very comprehensive 
nature of the Declaration and its high and unequivocal belief in the 
equality of all human beings explains why South Africa abstained from 
voting on it then. What is ironical is that both Britain and France, the 
powerful colonial powers voted in favour of the Declaration which expressly 
states in Article 21 that the “will of the people shall be the basis of the 
government.” The UDHR is emphatic about the need for each government 
to promote these rights in the country under its jurisdiction. France had 
only three years carlicr ruthlessly suppressed a nationalist uprising in 
Algeria, and the country gained independence only in 1962, fourteen years 
after the UDHR had been promulgated. Britain should have, according to 
the spirit of the Declaration, given, on its own initiative, Hong Kong its 
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independence even though China had officially leased it to Britain till 1997. 
Most of the African countries gained their independence only after 1957. 


The UDHR, it must be pointed out, is not a treaty. The UDHR mainly 
solicited government signatories to the treaty to abide by the standards set 
by the declaration and to effectively “...promote respect for these rights and 
freedoms and by progressive measures, national and international, to 
secure their universal and effective recognition and observance, both among 
the peoples of Member States themselves and among the peoples of 
territories under their jurisdiction.” However, it was felt that a firmer 
commitment was necessary from the member nations. Therefore, as Britain 
had suggested earlier, drafting of the covenants on civil and political, 
economic and social rights commenced soon after the unanimous adoption 
of the UDHR by the General Assembly. Unfortunately, this task proved to be 
more difficult than originally envisaged. Disputes arose between members 
of the Commission about the relationship between civil and political rights 
on the one hand and economic and social rights on the other, and over the 
appropriate means of implementation, supervision and protection. Many 
Western countries wanted a minimum of political and civil rights to be 
framed because they felt that many countries with these rights already 
guaranteed by their Constitution would be willing to sign the treaty. The 
erstwhile Union of Soviet Socialist Republics was the major force behind the 
initiative to draft a separate covenant on economic, social and cultural 
rights. Two separate covenants, the International Covenant on Civil and 
Political Rights (ICCPR) and the International Covenant on Economic and 
Social Rights (ICESR) were opened for signature in 1966, but did not enter 
into force - that is become effective until a full decade later, in 1976. 


The International Covenant on Economic and Social Rights 
(ICESR) 


The ICESR adopted and opened for signature, ratification and accession by 
the United Nations General Assembly resolution on December 16, 1966 
came into effect on January 3, 1976. The initial fear that this Covenant 
would not be ratified by Western states proved to be ill-founded as more 
states endorsed it as compared to its twin Covenant. As of January 1, 1995 
it had been ratified by 131 countries. This Covenant elaborates and 
expounds more clearly the economic and social rights provided for in the 
UDHR. The idiom of the treaty emphasises on the fact that though all 
countries should recognise the economic and social rights, it does not 
expect an immediate fulfilment of these rights. This is because of the 
realisation that, unlike the political and civil rights, these rights require 
certain enabling conditions which may be beyond the immediate reach of 
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e 
many countries. Hence, the rights in this Covenant could be tone 
goals for the future in comparison with political and civil rights wri 
be termed as goals for the present and hence should be . 
immediately. The Covenant also stresses the importance of internatio 
operation in achieving economic and social rights. 


The International Covenant on Civil and Political Rights 
(ICCPR) 


The ICCPR adopted and opened for signature, ratification and accession by 
United Nations General Assembly resolution on December 16, 1966 came 
into effect on March 23, 1976. As of January 1, 1995 it had been ratified by 
129 state parties. After a delay of more than a quarter century, on 
September 8, 1992, the United States became a party to this Covenant. 
These rights elaborate the civil and political rights provided for in the UDHR 
and precisely define them. The civil and political Covenant includes among 
other things the right to self determination and rights of the minorities. 
Article 20 states that any war propaganda shall be prohibited by law. It also 
requires governments to adopt legislative measures to give effect to the 
rights recognised in the present Covenant. Limitations are imposed on 
certain rights to bring them in line with the various laws prevailing in 
various countries. For instance, while Article 6(1) of the Covenant 
proclaims unequivocally that everyone has the inherent right to life, clause 2 
states that “In countries which have not abolished death penalty, sentences 
of death may be imposed only for the most serious crimes in accordance 
with the law in force at the time of the commission of the crime ...”?!. 


The Declaration has been brought down a rung or two and its idealistic 
stance has been modified to attune it to reality. The pragmatic style is 
clearly discernible when Article 4(1) of the Covenant states that during 
public emergency which threatens the life of the nation, the states party to 
the present Covenant “... may take measures derogating from their 
obligations under the present Covenant to the extent strictly required by the 
exigencies of the situation, provided that such measures are not 
inconsistent with their other obligations under international law and do not 
involve discrimination solely on the ground of race, colour, sex, language 
religion or social origin.”?? This however does not entitle the state to deprive 
the individual of the right to life or inflict torture. Simi. tly, Article 19 (3) 
states that the right to freedom of expression “may ... d¢ subject to certain 
restrictions ... provided by law and are necessary ... For the protection of 


national security or of public order (ordre public), or of public health or 
morals”?* 
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The Optional Protocol to the International Convention on Civil aud Holiticel 
Rights came into force on March 23, 1976. The optional protocol permits the 
Human Rights Committee to receive and consider from citizens of Signatory 
countnies to file complaints upon breach of those rights guaranteed in the 
ICCPR. As of January 1, 1995 only 79 states have ratified the Optional 
Protocol. The Second Optional Protocol to the International Covenant on 


Civil and Political Rights, aiming at the abolition of the death penalty came 
into force on July 11, 1991. 


Itis of particular significance that while the ICCPR established the Human 
Rights Committee to supervise the implementation of the Covenant and to 
provide by means of an optional protocol, a mechanism by which 
individuals may petition the Human Rights Committee, the ICESR simply 
consigns the function of supervision to a body of the UN, that is, the 
Economic and Social Council. 


Apart from this, the other instruments which are relevant for us are the 
Convention on the Prevention and Punishment of the Crime of Genocice 
(came into force on January 12, 1951), Convention Relating to the Status of 
Refugees, ( April, 22 1954), International Convention on the Elimination of 
All Forms of Racial Discrimination (January 4, 1969), the Convention on the 
Elimination of all Forms of Discrimination against Women, (September 3, 
1981), Convention Against Torture and Other Cruel, Inhuman or Degrasing 
Treatment or Punishment (June 26, 1984), the Convention of the Rights of 
the Child (September 2, 1990), The UN Declaration on the Rights of the 
Persons Belonging to National or Ethnic, Religions and Linguistic Minorities 
(adopted on December 18, 1992), and the International Labour Organisation 
(ILO) Convention Concerning Indigenous and Tribal Peoples in Independent 
Countries (June 27, 1989). On December 4, 1986, the General Assembly 
of the United Nations adopted, in the face of abstentions by many Western 
countries, the Declaration on the Right to Development. It highlights the 
importance of economic, social and cultural rights and resolved that 
achieving these is both an individual and a_ collective responsibility. The 
rights included in it are the right to participation, the night of a person to be 
the central subject of development, and the nght to fair distribution of the 
benefits of development. The right to development has been reiterated and 
further elaborated in several subsequent conferences. 


also attempted to address a wide range of concerns relevant to 
i sell issucs et as; the humane treatment of military and civilian 
personnel in time of war; the protection and reduction of Stateless persons; 
the abolition of slavery, forced labour and discrimination in employment 
and occupation; the elimination of all forms of racial discrimination and the 
punishment of the crime of apartheid and the like. Many of these treaties 
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the UN such as the ILO. On 
ral Assembly created the post 
Rights. The decision was 


are the work of the specialised agencies of 
December 20, 1993, the United — pes 

orld's first High Commissioner for Human 
pee aoe ae by all member states of | the UN Send 
particular session of the Assembly. The Commissioner, who is ee fe 
function within the framework of the UN's Charter, the UDHR and oO te 
international instruments of human rights, shall “be guided by * 
recognition that all human rights - civil, cultural, economic, political an 
social - are universal, indivisible, interdependent and interrelated and that, 
while the significance of national and regional particularities and various 
historical, cultural and religious backgrounds must be borne in mind, it 1s 
the duty of states, regardless of their political, economic and cultural 
systems, to promote and protect all human rights and fundamental 
freedoms.”** 


Regional Human Rights Systems 


Apart from the United Nations, a number of regional organisations have also 
taken the initiative in protecting and promoting human rights. Some of the 
major efforts undertaken outside the UN will be enumerated here. The first 
steps were taken in Europe in the form of the European Convention for the 
Protection Of Human Rights and Fundamental Freedoms (came into force 
on September 3, 1953), and the European Social Charter (February 26, 
1965). Sponsored by the Council of Europe, this regional human rights 
charter went beyond the UDHR. Whereas, there is no International Court of 
Human Rights, there is a European Court of Human Rights which has sat 
since 1959 in Strasbourg. There is also a European Commission on Human 
Rights which deals with inter-state complaints and also permits petitions 
from individuals belonging to countries which have submitted to the 
jurisdiction of the Articles creating the two human rights watchdogs. The 
Court ensures the implementation of the rights specified in the Convention. 
The European Social Charter requires members to submit reports on their 
progress in the social welfare of their respective countries to a committee of 
experts which in turn report their conclusions to the committee of 
ministers of the Council of Europe, which makes recommendations to the 
errant countries. The Commission registered annually between 1500 to 2000 


individual applications and the Court adopted 72 judgements i 
81 judgements in 1992.25 ii in 1991 and 


The Charter of Paris For A New Europe: A New Era of Democracy, Peace, and 
Unity adopted by the Conference on Security and Co-operation in Europe on 
November 21, 1990 also reiterates the commitment of the European nati 

to uphold human rights. It asserts that a 


; “Human rights and fund 
freedoms are the birthright of all human beings, are inalienable and 


21 


guaranteed by law. Their protection and promotion is the first respousibitt 


, y 
of government. ... Their observance and full exercise are the foundation of 
freedom, justice and peace.”26 


Subsequently, similar institutions developed in the Americas. The Inter- 
American Commission on Human Rights of the Organization of American 
States and its enforcement body, the Inter-American Court of Human 
Rights now operates in San José, Costa Rica. The Commission receives and 
investigates complaints, interrogates governments, visits, where permitted, 
the arenas of purported transgressions, and issues a variety of reports 
which are generally detailed and pointed. The American Convention on 
Human Rights which came into force on July 18, 1978 was influenced by 
the UN Covenants and the European Convention. However, unlike its 
predecessors, the right of petition by individuals, groups of individuals, and 
non-governmental organisations operates automatically. It also reiterates 
that “... essential rights of man are not derived from one’s being a national 
of a certain state, but are based upon attributes of the human personality, 
and ... they therefore justify international protection in the form of a 
Convention reinforcing or complementing the protection provided by the 
domestic law of the American states. .”27 , 


The Organisation of African Unity (OAU) adopted in 1981 the African 
Charter on Human and Peoples’ Rights. The Charter became operative on 
October 21, 1986, after it was ratified by a majority of the fifty member- 
states of the OAU. The Charter provides for the establishment of an African 
Commission on Human and Peoples’ Rights, with both promotional and 
protective functions. There is no bar on who may file a complaint with the 
Commission. As against the European and American procedures, afiected 
states are encouraged to reach a friendly settlement without formally 
involving the investigative or conciliatory mechanisms of the Commission. 
Likewise, the African Charter does not call for a human rights court. This is 
because the African tradition emphasises on arbitration, reconciliation 2nd 
harmony, rather than on, what they beheve to be the hostile and 
adjudicative procedures of the Western legal system. The most distinctive 
feature of the African Charter is that it endorses the rights of various groups 
such as the women, children, the aged, and the infirm. The right to self- 
determination is also elaborated in the right to existence, equality and 
nondomination. It uniquely embraces two third-generation or solidarity 
rights namely the right to economic, social and cultural development and 
the right to national and international peace and security. It is also the only 
treaty instrument to detail individual duties as well as individual rights - to 
the family, society, the state and the international African community.?* 
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e 
The Organisation of the Islamic Conference signed on August 5, age 
Cairo Declaration on Human Rights in Islam. The Declaration 18 #0 v7 
to “ ... contribute to the efforts of mankind to assert bute 
protect man from exploitation and persecution, and to affirm his a. - 
and right to a dignified life in accordance with the Islamic Shari . al 
regional human rights treaty for Asia has also been proposed but this 
emanated from non-governmental organisations working in over twenty 
Asian countries and has, as yet, had no perceptible effect on the 


governments of this region. 


The Human Rights Committee, the European Court of Human Rights, 
the Inter-American Court of Human Rights and the African Commission all 
provide impartial forums for an authoritative determination of human rights 
violations. With the increase in the number of adjudicative bodies, there has 
been a corresponding willingness - indeed, an obligation imposed by their 
founding documents - to refer to decisions and modes of reasoning of other 
human rights bodies. This has the effect of both co-ordinating and 
implementing human rights standards among the various adjudicative ~ 
agencies. Decisions made by these institutions are also increasingly 
influencing the jurisprudence of domestic tribunals, further integrating 
human rights into the administration of justice at the national level. 
Admittedly, however, this trend is more apparent in some areas of 
jurisdiction than others. 


One of the strongest impetus for human rights in the Western world was 
provided by the agreement establishing the Commission on Security and Co- 
operation in Europe. Popularly known as the Helsinki Accord, it was not 
originally conceived of as a human rights document. Adopted in Helsinki on 
August 1, 1975 it has been signed by thirty five nations. The participating 
States reaffirmed in Part VII of the Declaration to observe human rights and 
fundamental freedoms, to respect the rights of the minorities to equality 
before the law, and to endeavour jointly and separately, including in co- 
operation with the UN, to promote universal and effective respect for such 
rights and freedoms. The Accord adopted a provision for the use of 
oe oo m order to compel an erring state in respect of 


Non-governmental Organisations 


It is not only countries that are dee 


conce 
violations, even individuals and non- rd med with human rights 


governmental organisations (NGOs) 
t important sources of information on. 


human rights violations taking place all over the world. Their activities range 
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from monitoring human rights developments, conducting investigations, 
preparing reports, providing legal assistance to those charged with political 
crimes and lobbying for the adoption of human rights instruments. Actually, 
some of these international human rights organisations predate both the 
League of Nations and the United Nations. These include the London based 
Anti-Slavery Society for Human Rights founded in 1838, the International 
Committee of the Red Cross created in 1863; the French League for Human 
Rights established in 1898 at the time of the Dreyfus Affair at the end of the 
Franco-Prussian War. This first generation of human rights NGOs were the 
forerunners of the present human rights movement. Some of the well known 
human rights NGOs in the present context are the Amnesty International! 
(Winner of the Nobel Prize for Peace for 1977), The International 
Commission of Jurists, Human Rights Watch, Fédération des Droits de 
l’'Homme, people's tribunals like the Bertrand Russell Tribunals and diverse 
church-affiliated groups. Apart from those NGOs which focus exclusively on 
human rights, we also have a number of issue-specific groups which 
consider human rights as an important concern. In this non-exclusive 
category we have an enormous diversity of actors such as trade unions, 
women’s organisations, agencies dealing with children, refugees, the 
homeless, the disabled and various solidarity groups. The expansion of the 
international human rights to include newer variety of rights such as the 
right to a clean environment, right to development and the like has impelled 
a proliferation of newer human rights NGOs. 


In the last two decades many local and domestic human rights groups 
have also come into existence. These include the Peoples’ Union for Civil 
Liberties (India), Arab Organisation for Human Rights (Egypt), Free Legal 
Assistance Group (Philippines), the International Association of Democratic 
Lawyers (Belgium). Many of the international NGOs also enjoy consultative 
status in the Commission on Human Rights. This gives them the right to 
submit oral and written statements on different agenda items. The 
local/domestic human rights NGOs are not entitled to this privilege. In 1993 
over 160 NGOs attended the annual session of the Commission of Human 
Rights in Geneva. 


These international and national human rights NGOs have, by providing 
accurate and fairly objective information, helped stimulate and invigorate 
the human rights work of the United Nations. The research and fact-finding 
missions conducted by independent human rights organisations, bring 
credibility to human rights concerns that is not possible when the issues 
are researched by governmental bodies. Since these groups are rarely tied to 
any political party or movements, they do not have to humour any 
individual nation. However, the nature of their work means that these 
groups are rarely popular with repressive governments. The very survival of 
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ent’s 
such groups can therefore be a profitable pointer of a gb 
commitment to respect human rights principles within their own 


A brief analysis of the history of rights reveal that the notion ~t nes 
rights is not static but dynamic. Karel Vasak has sought to c aa 
historical development of human rights according to the 7 
Revolutionary slogan ‘Liberty, Equality and Fraternity’.*° Each of these, he 
argues, corresponds, more or less, to the development of distinct categories 
or generations of rights. Liberty, or first-generation rights ( also often 
referred to as ‘blue’ rights ) are exemplified by civil and political rights: the 
right of individuals to be free from arbitrary interference by the state. 
Equality, or second generation rights ( ‘red’ rights ) includes the right to the 
creation of conditions by the state which will allow every individual to 
develop his potential to the maximum extent. These second-gencration 
rights require the state to put in place programmes for the full realisation 
of the rights. Economic, social and cultural rights are sometimes seen as a 
socialist legacy or as derivative rights not worthy of the name. However 
such rights were protected in the domestic Constitutions of the erstwhile 
Soviet Union, Mexico and Germany in the early part of the twentieth century 
and since then, have been included in a number of other domestic 
Constitutions and explicitly recognised by international law. Fraternity, the 
third-generation rights or rights of solidarity (‘green’ rights), are the newest 
and a more controversial category of rights. These rights are asserted by 
developing states which wish to see the creation of an international legal 
and economic order that will guarantee to them the right to development, to 
disaster relief assistance, to peace and to good environment. Clearly, the 
implementation of such rights - if rights they be - depends upon 
international co-operation and not simply internal Constitutional measures. 


The emergence of third - generation or solidarity nights which draws upon, 
synthesises, and reconceptualises values identified with the two earlier 
generations of rights is closely identified with the rise and decline of the 
nation state in the first half of this century. Further, at least three of these 
rights are associated with the rise of Third World nationalism and the 
perception of developing states that the existing international order is 
loaded against them. It may also be seen as aclaim by developing states for 
even-handed treatment and for the construction of a world system that will 
facihtate distributive justice in the broadest Rawlsian sense. The basis for 
these claims is not, however, simply moral, but can be identified as 
having a legal basis in a number of existing international instruments. 


What then are these third-generation or solidarity rights? 


: : B 
Weston identifies at least six categories of solidarity rights®): urns H. 
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1. The right to economic, political, social and cultural self. 
determination. 


2. The right to economic and social development. 


. The right to participate in and benefit from the common heritage of 
mankind (shared earth-space resources; scientific, technical and other 
information and progress; and cultural traditions, sites, and 
monuments). 

4. The right to peace. 

°. The right to a healthy and balanced environment. 

6. The right to humanitarian disaster relief. 


It is instantaneously manifest that these rights have two dominant 
characteristics: first, they are collective in nature and, second, they depend 
upon international co-operation for their realisation. This has resulted in 
intense debate about whether these collective interests can be called rights 
in the true sense of the term. It is held that, customarily, rights are 
individual based and hence these rights which are collective, cannot be 
deemed to be nights. 


The fact that third-generation rights are collective in nature does not 
automatically mean that they should be thought of as less than ‘rea!’ 
rights for that reason alone. Whilst traditional liberal conceptions of rights 
emphasise their individualistic quality, it is noteworthy that even some of 
the civil and political rights are collective in nature. These include the tight 
to practice one's religion in community with others, the right to peaceful 
assembly and the right to freedom of association. The rights categorised as 
economic, social and cultural, which are contained in a varicty of 
international instruments, are also largely collectivist in nature, but are 
nevertheless recognised by the parties to those instruments as positive 
rights. Since the new generation of rights rely for its implementation on 
international co-operation some scholars have averred that they are a little 
more than aspirational claims that do not possess the binding quality that 
is the hallmark of rights proper. Others such as Philip Alston, however 
argue that there is no need to resort to claiming new rights, since, by and 
large, the problems which they seek to address are dealt with by existing 
instruments. 


Commentators such as David Weissbrodt and Karel Vasak state 
unequivocally that human rights have become a universal ideology. Even if 
one were to accept this proposition uncritically, a number of issues 
remain unresolved. Some of the problems may be posed in the em of the 
following questions: Are all three generations of rights ‘human rights’ in the 
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true sense? If they are, are they all co-equal, or is there some hierarchical 


relationship between them? 
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4. Constraints on the Universality of Human Rights 


Though the concept of human rights is the product of a long historical 
struggle there is considerable disquiet about it in various quarters. The idea 
has been attacked by the left which has never been very comfortable with 
the individualistic interpretation of rights. The communitarians generally see 
human rights as egocentric and divisive and are critical because it erodes 
solidarity and bonds of community. The post-modernists who have been 
generally very critical of all meta-narratives have also been very censorious 
of the concept of their universality. The human rights idea has also been 
challenged as undemocratic when claims to individual rights are equated 
with the will of the majority. At various times, almost every religion - 
including Protestantism whose emphasis on the individual promoted the 
idea in the first place - has not received the idea of human rights warmly. 
These is because tenets such as autonomy and liberty have not been 
religious values and have often been scen as anarchic. *? 


Here we are concentrating on some of the most incisive criticisms put forth 
by (a) feminist thinkers, and (b) the developing countries and more 
: , the Asian countries. These views acquire extra depth in view of 

the fact that they claim to represent a very large section of the population on 
this earth. It should however be pointed out at the outset that feminists iook 
at human rights through a gender lens, and the cultural relativists from the 
cultural pers ive. They clash on issues where their perspectives Icad to 
opposite claims and priorities. This is because the feminists, rightly believe 
that many of the cultural practices in various parts of the world are 
oppressive and hence the claims of the cultural relativists are against their 
interests.23 The strategies adopted by them are also different. The feminist 
critique is militant in that it accuses human rights for not being universe 
because they exclude women’s concerns. The developing countries on the 
other hand are on the defensive: it rejects the universality of human nghts 
because they exclude the concerns of the non-Western groups. Despite this, 
both start from a finding that the tiberal concept of human rights was 
constructed by the predominant group, disregarding the group whose point 
of view they defend.. Both want the same thing: alterations in the humen 
rights system so as to incorporate either a gender standpoint or a 
cultural diversity in order to make the discourse truly 
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A Gender Based Critique of the Rights Discourse 


The enlightenment philosophers, such as Hobbes, Locke and Rousseau, 
who were, as stated earlier, among the first to define the rights of man 
revealed double standards. Women, in their global view, were not fit to be 
treated at par with men and hence were not entitled to the rights that men 
were accredited with. This is because the individual rights posited by these 
political philosophers were restricted to persons who were rational beings im 
pursuit of self-interest. Women, servants and many others were viewed as 
less than human and devoid of the attribute of rationality. Seen rather as an 
integral part of men's households, women were placed under male 
tutelage.°> Her natural task was to provide heirs and successors to the male 
lineage and to look after the family. 


As a rejoinder, the first-wave feminist movement/ thinkers of the eighteenth, 
nineteenth and twentieth century such as Mary Wollstonecraft, Abigail 
Adams, Elizabeth Cady Stanton and Sojourner Truth were mainly content 
with demanding that women were entitled to the same rights as men. In 
1792, Mary Wollstonecraft wrote : “If the abstract rights of man will bear 
discussion and explanation, those of woman, by a parity of reasoning, will 
not shrink from the same test ... if women are not permitted to enjoy 
legitimate rights, they will render both men and themselves vicious to obtain 
illicit privileges.”"% Much water has flown under the bridge since then. 
Presently, due to the efforts of a number of feminist scholars and activists 
belonging to various influential intellectual currents an attempt has been 
made to focus on the built-in presuppositions and biases within the human 
rights discourse. This is also because of the realisation that a gender- 
neutral human rights discourse is unlikely to suffice since some of the 
human rights violations that women suffer from are gender-specific and 
hence require special attention. For instance, while both men and women 
may demand reproductive rights, the implications it has for a woman is far 
more crucial and hence very different. This change in attitude is also due to 
the realisation that the lagging behind of women in this regard is due to 
structural causes which cannot be eliminated by merely tinkering around 
with the existing laws. Their critique of the existing society is directed 
against the values of aggression and violence glorified by the dominant 
masculine culture. They now claim that “men with their privileges and the 

phallocratic superman demeanour are not ideals worth emulating”. “_ 
trend now within feminist discourse is to promote values such as | " 
sharing, nurturing as a viable alternative to the masculinist value 
have now gone beyond the Enlightenment project. 


caring, 
Ss. They 


Some of the censure in the present feminist thought about 


and aptness of the rights tradition in actualising the goals of the adequacy 


gender justice 
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is due to the influence of Marxist, communitarian and post modernist 
theories. These theories highlight the need for communitarian valucs and 
question the supposition of the universality of rights. They blame the 
human rights approach for enunciating exceedingly individualistic values 
that portray the individual as being in a competitive liaison with the society. 
They emphasise that when the liberals postulate that rationality is the car- 
dinal hallmark of being human and that the individual is in a position to 
make independent choices, they presume that the individual, intentionally 
and instrumentally cultivates private, intrinsic goals that are not subject to 
public strictures. Though this may be valid in the case of some sections of 
the society it is not true of all. Likewise, since the 1980s, the feminists 
have been contending that the interpretation of the human being is male- 
centric, that is, with allusion only to the male human nature. 


Likewise, at the theoretical level it is also pointed out that the dichotomy 
between the private and the public domain that has shaped political theory 
and practice has grave connotations for women. Since men, who had the 
power to conceptualise and verbalise, lived a far more public existence than 
women, the rights questions have customarily been discussed with 
reference to a politically dominant state. Inasmuch as men were seciire 
about their dominance within the confines of a household, they never 
perceived the need to articulate about violations of human rights within the 
house. As an outcome, human rights has been enunciated in relation to 
such issues as freedom of thought and expression and association, political 
imprisonment, torture by state officials, and the arbitrary deprivation of life. 
To the extent that women have been targets of such violations, attempts 
have been made to challenge these abuses. However, what the instruments 
of human rights stave off are the gender related issues which affect a large | 
number of women. Human rights theories continue to operate on the 
premise that the public sphere remains the primary focus of concern. 


This ostracism of women's concerns from the human nights perception 
emanate from the deeply inherent certitude that what a man does in the 
confines of his home (that is the private sphere) is an entirely private matter. 
The ramifications of these norms have been that while the international 
human rights movements repudiate the idea that what governments do 
within the confines of their nation is a strictly internal affair of the nation 
concerned, it fails to appreciate that phrases such as "family autonomy" and 
“family integrity" are arrangements meant to sustain the sovereignty of the 
male head of the household. It also fails to recognise that “When women are 
denied democracy and human rights in private, their human rights in the 
public sphere also suffer, since what occurs in ‘private’ shapes their ability 
to participate fully in the public arena.”5’ Even here double standards are 
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family has not shielded women 


tion of the sanctity of the e+ 
seen when the nofion o ty OY eae solicies. 


from forced sterilisation or other coercive reprod 


The human rights instruments which emerged out of a political sgl 
in which women, largely -confined to the domestic sphere, . have no 
participated to any significant degree have generally taken a ‘normative 
male model and applied them to women as an afterthought. The human 
rights charters such as the UDHR, ICCPR and _ the ICESR have not been 
able to overcome this bias and as a result is very problematic when it 
comes to protecting women’s rights. Some to the main shortcomings of the 
_ UDHR as pointed out by the feminists are : 


(1) Part 3 of Article 16 states that “The family is the natural and 
fundamental group unit of society and is entitled to protection by society 
and the State.” This seemingly innocuous statement can jeopardise the 
human rights of women in many ways because « |. whenever supporting 
laws are enacted to protect the family there is the added risk of 
totalitarian control over the life of individual members of the 
housechold.”°8 This article in fact could be conveniently used to enforce 
the religious and cultural practices in vogue in many societies which 
deny women the right to walk out of violent homes and could in effect 
negate the rights granted to the individual in Articles 3, 4 and 5 of the 
Declaration. It runs the additional risk of legally enforcing the 
confinement of women to the house in order to protect the family. 


(2) Another flaw of the UDHR is its failure to make an explicit statement 
of the right to one's own body. The UDHR does contain some reference 
to this right in Articles 3, 4, and 12, wherein it lays down that everyone 
has the right to security of person, forbids slavery and guarantees 
privacy. If this right had been included it would have ensured women's 
control over her sexuality and reproduction - the two areas where 
maximum violations take place. This is because in many societies males 
behave as though “... women's bodies are ... the property of men ... 
A father in many cultures assumes the right to marry his daughter to 
the man of his choice and a husband assumes that marriage gives him 
unlimited access to his wife's body. Often seen as common property 
women's bodies are subject to rape and sexual harassment. Dottors 
arbitrarily assume that they need not get consent before interfering with 
a women's body and population planners in developing countries may 
even prescribe large-scale injections to huge numbers of women to render 
them infertile. The sadomasochist flourishing pornography industry 
thrives on the belief that women's bodies are not part of their 

| personhood.” *° Since the right to one's own body is not explicitly stated 
whenever violations as mentioned above occur they are treated ' 
‘women's issues’ and not as human nghts violations. "gi 
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(3) Written in a language that is male-centric, women can never be 
assured of their inclusion. The generic use of masculine terminology can 
perpetuate sexist distinction regardless of the intention of the speaker. 


Language is of crucial importance, for it determines how we perceive the 
world. 


A similar tendency is seen in the two international covenants on rights. An 
instance of this is Article 6 of the ICCPR which guarantees the right to life to 
all. The right is concerned with arbitrary deprivation of life through public 
action but is totally silent about various life-threatening situations which 
are women-specific. “From conception to old age, womanhood is full of 
risks: of abortion and infanticide because of the social and economic 
pressure in some cultures to have sons; of malnutrition because social 
practices give men and boys priority with respect to food; of less access to 
health care than men; of endemic violence against women in all states. Yet 
the right to life is not regarded as extending to these threats to women’s 
lives.”*° Similar prejudice can be seen in the international Convention on 
prohibition of torture. A central feature of the international legal definition 
of torture is that it takes place in the public realm. What is not examined is 
that apart from this form of torture tremendous violence against women 
occurs within the confines of the household and non-governmental spheres. 
Fortunately, some of the recent declarations do reveal some understanding 
in this regard. The adoption by the UN General Assembly, on December 20, 
1993, of the Declaration on the Elimination of Violence Against Women, is 
one such imstance of this. The Declaration is the first international 
instrument to express universal political consensus that states have human 
rights obligations to prevent gender-based violations and to redress the 
harm caused.*! The feminists have been critical of even this effort because 
apart from a fleeting prefatory reference, the Declaration does not 
characterise violence against women as a _ serious human rights 
transgression. It merely represents it in essence as a category of harm 
which needs to be addressed.*? In addition it does not adequately elucidate 
the scope of state responsibility to get rid of gender-based violence or the 
content of the category of violations termed ‘violence against women’, 


The so called radical ICESR was expected to transcend the dichotomy 
between the public and private spheres of life and hence be more sensitive 
to the violations faced by women. However, this expectation has been 
nullified since the distinction between the two spheres is adhered to here as 
well. For example, the definition of the right to just and favourable 
conditions of work in Article 7 is confined to work in the public sphere. This 
implies that employment protection guarantees do not include work in the 
informal sector or the home where most women work. § [. |i 
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has tended to trivialise 


economic, social and cultural rights which affect the lives of women “ 
directly. The general comment on torture in the UDHR, while citing jig 
punishment of children in schools as an example of cruel, inhuman a 

degrading practice, does not consider the sexual abuse of women ord 
genital mutilation which maims hundreds of women as falling with its 
purview. It is due to this that while states may confront and censor other 
states for practising discrimination or for committing atrocities on its 
people, they never raise their voice when it comes to violations which 


concern women alone. 


What is most ironical is that even the third generation rights have 
developed in an androcentric manner. This is despite the fact that it was 
believed that since these rights (if they cam be so called) are based on a 
primary commitment to the welfare of the community over and above the 
interests of particular individuals, it would be more women-friendly. For 
instance, a number of studies have shown that the right to development 
has in fact been defined and implemented in such a manner that women 
have been victims rather than beneficiaries of development. Even though of 
late the UN deliberations on development have paid greater attention to the 
role of women these concerns are customarily presented as entirely 
disparate issues that can be resolved by the application of special protective 
measures. They are rarely constructed as being crucial to the notion of 
development itself. Similarly, the whole definition of ‘self-determination’ is 
very problematic because the right of all peoples to “freely determine their 
political status and freely pursue their economic, social and cultural 
development” has been invoked and supported in the recent past ima 
number of contexts and they have worked, by and large, to the 
disadvantage of women. The persecution of women within groups 
demanding the right of self determination has never been deemed to be 
relevant to the validity of such claims or to the form that self determination 
should take. As Charlesworth points out the “ ... right to self-determination 
attaches to “peoples” - entities defined ethnically or culturally - even if half 
the persons who make up the ‘people’ have little or no power in the 
community. In many cases (the Afghani Mujihadeen and “liberated” Kuwait 
a well-documented ee the oppression of women within the self- 
etermining unit is ignored. In practice, then, the “ » 
of self-determina Giaies fa: men.”43 en, Wir People waom the right 


Comparable problems can be seen at the national level. The current United 
States refugee law does not explicitly recognise gender-related pers a 

Thus, women secking asylum in the United States due ie te ee 
founded fear of such persecution may be pre-emptively denied sie. — 
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because the basis of their claims is not acknowledged by the United | 
law. 


Evidence of the limits to women's human rights sparked off both the 
“Convention on the Elimination of All Forms of Discrimination Against 
Women” (CEDAW) adopted by the UN General Assembly in 1979 and the 
“Forward Looking Strategies” adopted by a general consensus in 1985. The 
CEDAW became an international treaty in September 1981. Both these 
instruments restate the call for sexual equality and they attempt to secure 
women's autonomy and power. The CEDAW obligates states parties to take 
affirmative steps to ensure the equality of women and men in marriage and 
in parental responsibilities. Article 16 contemplates the restructuring of the 
gender relations of power within the family. It is hardly surprising that 
many states have had a number of reservations about this Convention. Of 
the 161 countries ratifying the Convention over 40 countries have clearly 
laid down that they will not implement some of the provisions of the 
Convention due to political, cultural, Constitutional or religious reasons. 
Some countries have objected to Article 2 of the Convention which compels 
them to enter into a contractual agreement with the UN to take all necessary 
measures to ensure the equality of women. Similarly, many countries have 
also expressed strong reservations about Article 16 i.e. promoting equality 
within the family. This has seriously weakened the conceptual framework 
of the Convention. This is because as Salma Khan, head of the CEDAW, 
pointed out, if a country enters a reservation on the very basis of the 
Convention which is to guarantee the principle of gender equality they are 
violating and nullifying the very essence of the Convention.*4 


The UN Resolution of 1989 to hold its First World Conference on Human 
Rights in 25 years, neither referred to women, nor acknowledged any 
specific gender aspect of human rights. Nevertheless, by the time the 
Vienna Conference ended, gender-based violence and women's human 
rights had emerged as one of the most talked about themes. Women were 
seen as a well-organised constituency. Women’s groups all over the world 
had started meeting and networking with each other since 1991. Many 
campaigns were launched to draw the public attention to the vital issue of 
women’s rights. One such was the Campaign of “16 Days of Activism 
Against Gender Violence”, a planned effort to draw attention to violence 
against women as a human rights issue. Similarly, a petition drive was 
initiated calling upon the UN Human Rights Conference to comprehensively 
address women’s human rights at every level of its proceedings and to 
recognise gender violence as a universal phenomenon. Initially co-sponsored 
by the Centre for Women’s Global Leadership and the International 

’s Tribunal Centre, the petition was eventually translated into twenty 
Ace and sponsored by over 1000 groups, who gathered, by the 
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- . 4 
time of the Vienna conference, almost half a million cena vee nt 
countries. In fact, by the time the final Geneva Internatio aan 
Committee met to draft the document for Vienna, women were rack 
present common demands.** In order to increase the representation ates 
women’s human rights viewpoint at the World Conference, women U 
stratagem called the ‘satellite meeting’ in various regions. 


In this context it is hardly surprising that the Vienna Declaration and 
Programme of Action earmarked several pages to the ‘equal status _ 
human rights of women’ as a priority for governments and the UN an 

gave a historic call for the elimination of ‘violence against women in public 
and private life’ as a human rights obligation. By characterising woman 
abuse as a human rights violation and not a mere private problem and by 
suggesting that we have an obligation to end it, a strategic step forward has 
been taken. 


It is however worth noting that the campaign at the Vienna Conference was 
successful due to two political factors. First, the requests were popular and 
it was obviously politically correct to listen to them. Second, they were 
Gnnocuous’ in the sense that they were unlikely to alter the present power 
skirmishes within the country.*° 


The crux of the argument here, is that, the human rights theory and 
movement which is anchored in the male perception of the world, cannot 
be considered universal so long as it excludes, or is seen as irrelevant, to, 
half the population. The life experience of women are both similar and 
different from those of males. Development of what may be truly called 
universal human rights theory, would require, among other things, both, a 
male and female yardstick for the protection of human rights. The abuse of 
women is pervasive, and that is exactly why it must be dealt with at the UN 
level. Challenging prevailing concepts of and reinterpreting the movement 
for human rights from a feminist perspective is not merely a matter of 


semantics. It is about the lives and deaths of individual women 
everywhere, everyday. 


Notwithstanding valid arguments put forth by the feminist thinkers, it 
should still be noted that whatever may be the theoretical weaknesses the 
polemical power of rights language as an expression of the aspirations for 
justice across widely different cultures and political - economic conditions 
cannot, and should not, be dismissed. This is because, the woman 
needs to protect herself from one of the greatest violators of her rights - the 
state - and as of now human rights is a very powerful instrument in that 
— in ee the language of rights remains indispensable 

ut needs efinition. More fundamentally, the boundaries of 
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‘mainstream’ international law must be reoriented to incorporate women's 
experiences. In this context it is noteworthy that the International Council, 
the highest executive body of Amnesty International passed a resolution that 
the organisation should improve and increase its efforts to protect women’s 
human rights. In like manner the most critical element in the crystallisation 
of the Women’s Rights Project of Human Rights Watch was women’s rights 
groups’ use of the methodology of human rights. The Second Conference on 
Human Rights held in Vienna in 1993 responded to the well-organised 
lobbying by women’s groups by declaring that “the full and equal enjoyment 
by women of all human rights” be a priority for national governments and 
the UN. Similarly, the Conference on Population and Development in Cairo 
integrated the feminist concerns throughout out the Conference. The 
Fourth World Conference on Women held in 1995 in Beijing, China, 
reaffirmed the universality of the human rights of women. The Conference 
also emphasised the need to develop “ ,.. a comprehensive policy programme 
for mainstreaming the human rights of women throughout the United 
Nations system, including activities with regard to advisory services, 
technical assistance, reporting methodology, gender-impact assessments, 
co-ordination, public information and human rights education, and play an 
active role in the implementation of the programme ...”47 


Human rights, lke all vibrant and dynamic ideas, are not inert, nor are 
they the attribute of any one group. Though these concepts emerged in a 
specific historical context and were elucidated in terms of the needs of a 
section of the society, their vigour and perennial pertinence stems from the 
fact that more people are claiming them and, in the process, expanding the 
meaning of ‘rights’ to incorporate their hopes and needs. Over the last four 
decades the appeal of the human rights movement has emanated from the 
fact that it has been expanding its orbit to address areas such as racial 
discrimination, disappearances, socio-economic rights, and the coliective 
right to sustainable development and environment. Therefore the women’s 
movement should transform the concept of human rights discourses and 
make it address issues such as reproductive nghts, or personal security 
(including issues like domestic violence, rape, female circumcision and the 
like) which are crucial to the well-being of women. Hence, the challenge here 
really is not whether human rights are universal or not but that of how it 
can be made more gender sensitive and discard the traditional “add women 
and stir” approach. What is now sought is to “add women and alter”. In 
fact, women have repeatedly shown that universal human rights and the 
principle of difference can be readily accommodated. Even as they have 
emphasised on women specific experiences and critically evaluated the 
notion of difference they have also contended that the universality of male 
dominance is an adequate justification for the universality of women’s 
rights. This is also because, despite the apparent contrariety, in the 


36 
predicament faced by women in different parts of the world there ve <a 
areas of convergence. For instance, while genital mutilation 1s a de 
be an Africa-specific issue deliberations unveil that while this a 
mutilation might be restricted to an area, cultural and sexual desirab ty in 
other regions encourage other types of mutilation such as plastic surgery or 
silicon implants.** These practices, which reveal different layers of violence, 
underline the violations that take place in order to maintain false ideals of 
femininity. Similarly, while the northern feminists may look upon the right 
to abortion as a crucial reproductive right the feminists in the third world 
countries, ticd down as they are by the Malthusian bogey of population 
explosion, might consider resisting abortion as a central feature in their 
attempt to assert the autonomy of women. An examination of the meaning of 
reproductive rights will reveal that the difference is in the type rather than 
the fundamental issue. This is because the reproductive rights that the 
feminists have been demanding are the ability to make informed decisions 
about one’s own fertility, childbearing, child rearing, gynaecological health, 
and sexual activity; and resources to carry out such decisions safely and 
effectively. This terrain necessarily involves some core notion of "bodily 
integrity," or "control over one's body.” So, while the northern feminist, in 
view of their cultural context are advocating the right to abortion, the 
feminists in the south are challenging state controlled policy of encouraging 
abortion. It is due to this that women’s movements have tried to both affirm 
and interrogate the principle of universality. It is not easy to strike such a 
balance but the very process of doing so is at the heart of the women’s 
human rights movement’s transformative power. 49 


In any case, jettisoning the rights tradition is suicidal, since though a 
number of doubts are being raised about the emancipatory nature of the 
rights discourse there is, as of now, no other language which has the same 
emotive appeal. In any case many of the marginalised groups have used this 


paradigm with some success and hence to dismiss it off entirely would be 
inadvisable. 


The Emerging Asian Perspective 


In 1993, as the World Conference on Human Rights approached, several 
Asian governments stepped up their promotion of an Asian concept of 
human rights. In the meeting of Asian leaders in Bangkok, prior to the 
Vienna Conference, a Declaration (often referred to as the Bangkok 
Declaration) was adopted stating that “while human rights are univelaall 

nature they must be considered in the context of a dynamic and ev seni 
process of international norm-setting, bearing in mind the signifi scale 
national and regional particularities and various historical, Suita 
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religious backgrounds.”5° The emerging consensus among many Asian 
countries is the product of three factors namely: 


1. It reveals the eagerness of many of the decolonised countries to shake 


off the remaining vestiges of colonial subjugation. A part of that new 


confidence is the ability to take on the former colonial masters on the 
human rights issue. 


2. The assertiveness is due to the rising economic muscles of countries in 


the Asian region and the comparative decline of the Western countries’ 
economic clout. 


3. It is also a reaction against the foreign policy of some of the Western 
countries, notably the United States, to use human rights as a political 
tool. The resistance is against the perceived attempts made by Western 
countries to use human rights as a disguise to interfere in the Third 
World countries’ internal affairs. Careless and insensitive ‘humanitarian 
intervention’ have further magnified the problem. 


The Asian perspective, as it has often been referred to, has two important 
theses and it is to these that we will now turn our attention. 


Cultural Relativism 


The core of the continuing challenge to the universality of human rights 
today is cultural. The main point of contention between the universal 
concept of human rights and the proponents of cultural relativism is 
primarily over who defines, enforces and articulates them. The cultum) 
relativist's argument is that, to be truly universal, there is a need for 
consensus between the diverse cultures of the world. The rights discourse 
as it applies today, is not based on democratic consensus, but rather on 
‘the application of one yardstick of judgement, derived from the culture and 
context of a particular society. The position is that human rights as they 
exists today are based on a Western, Judeo-Christian bias and hence are an 
‘ethno-centric’ construct with limited applicability. They are also looked 
upon as imperialistic-capitalist values that have been imposed on other 
countries by the erstwhile imperialist powers. Herein lies the paradox in 
which international human rights discourses have been caught. The UDHR 
and other human rights covenants are also problematic. When these 
instruments were negotiated, many of the developing countries were still 
under colonial subjugation and hence were not a party to the negotiations. 


Different levels of rejection can be identified. At the most radical level, 
human rights are rejected in their entirety as being Western and hence 

uitable. The other version is where either certain rights or some specific 
ar f the rights are rejected. For instance, members of a cultural group 


content o freedom of religion. Otherwise, while not taking 


might reject the right to 
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they might remonstrate against the right 
h as the right to convert to other religion. 
t a right in its entirety but repudiate 


exception to the right as such, 
incorporating certain features suc 
Finally, cultural relativists might accep nt 
the classification of a particular cultural practice as a violation of that i 
For example, they might accept the prohibition of torture and cruel, 
inhuman, or degrading treatment of people but might deny that the practice 
of female circumcision falls in this category.” 


The implication within the rights discourse that there exists a universal 
standard of ethical values and human aspirations is seen as untenable. 
This is because the sensibilities of different societies have been shaped by 
the various socio-cultural and historical circumstances that they have 
experienced.. For instance it is pointed out that it was “... the renaissance 
and the revolt against the overpowering influence of the medieval church in 
Europe from the 16th century onwards which gave birth to the idea of 
individual conscience and individual rights. Defending individual rights and 
personal freedoms against the strictures of religion and community thus 
became a cardinal concern of the European intelligentsia. In Asia and 
Africa, the great historical challenge confronting the intelligentsia was not 
freeing the individual from the dominance of church and state but liberating 
whole communities, entire societies from Western colonial rule. As a result, 
the collective freedom of people assumed a significance in these continents 
which has no parallel in the history of Europe.”5? Further the situation 
facing ethnic minorities and indigenous communities reveal that the defence 
of human rights in Asia must inevitably go beyond the rights of the 
individual. At stake, are not just the cultural but also the economic, social, 
civil and political rights of entire collectivities. Some of the groups within 
these societies, such as the Dalits in India and the Buraku of Japan, which 
have been subjected to lengthy periods of discrimination and persecution 
are now trying to advance their collective self-respect. Even in the case of 
women, who have been frequent victims of gender discrimination and 
outdated cultural and religious practices, their principal pursuit is to 
procure their full rights as a group of human beings. In the Asian context 
collective rights have yet another dimension. Due to the conspicuous 
iniquities within the present international system Asian states are often 
compelled to verbalise the collective rights of its citizens.55 As a result it i 

contended that the buman rights tradition by emphasising on ‘nde 
rights — very littke appreciation of the widely divergent historical 


In addition, it is pointed out that the distinguished cultural mores of Asi 

had nothing in their intellectual and social ethos that can come cal a 
with a theory of natural rights. It is said that, for instance, j in 
political thought, what we have is only a theory of Dharma, an Se 
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perception of duty which acts as a bridle upon the monarch but not a 
theory of rights. Both the Japanese and the Chinese Conventions took 
advantage of the notion of obligation and responsibilities that were enjoined 
on the rulers, the nobility and the gentry. The one tradition that did 
highlight rights somewhat cleanly and constantly was Islam with its 
emphasis on equality.54 Even here the Muslim world believes that individual 
freedom should not threaten the interests of the community. According to 
the Shariat “It is the state's duty to enhance human dignity and alleviate 
conditions.” The West is in fact blamed for propagating the probity of 
unobstructed individual freedoms and for blissfully disregarding discernible 
social repercussions. In this view, human rights are not granted through 
individual initiative. Marxism, the ideological basis of Communist societies, 
also emphasises the importance of collective values and the subordination 
of individual needs to the interests of the state. 


It is pointed out that “...value systems, such as human rights are choices 
which each society must make. In the West, individual rights are placed 
ahead of law and order. In Asia, law and order have priority over human 
rights. These are simply alternative value systems; none is superior. Asians 
and Westerners must liberate themselves from the notion that Western value 
systems are superior to Asian value system.”> As a result it is contended 
that non-Western states must have the license to establish their own code of 
conduct suitable for their unique economic, political, social and cultural 
circumstances, which emphasise the state, society and family relationships 
more than the rights of the individual. Though the Asian countries agree 
that every individual is important, he or she is not an isolated being but a 
member of a nuclear and extended family, clan, neighbourhood, community, 
nation and state. It is claimed that unlike Western society where an 
individual puts his interests above all others, in Asian society, the 
individual tries to balance his interest with those of the family and society. 


The arguments put forth by the proponents of cultural relativism have been 
received with a sense of consternation and scepticism. The fear of cultural 
relativism stems from the fact that this controversy is often abused by 
dictatorial and obscurantist forces to shroud violations of human rights 
within their countries. In addition, theories of Asian values are being used 
pe ide a respectable veneer to their authoritarian intention. Not 
é isingly, Asia, of all the major regions of the world is without a regional 
official charter or other arrangements for the protection of rights and 


freedoms. 


ing argument needs to be investigated. Even conceding the 
equation and global politics im the present 


tional monitoring of human rights, it would be inaccurate to assume 
interna | 
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ther 
that the underlying concepts of ethical values are alien to eet pn a 
than Western. The implication that oriental cultures are not con uci a 
human freedom is to denigrate them and underestimate the universal an 


innate yearning for freedom. 


The recognition of these values even within Western civilisation have 
grown due to people's counter-attack on despotic rule and not due to the 
generosity of some “benevolent” governments, who on their own granted 
rights to the people as being something innate to their civilisation. Similarly, 
we would be committing a serious error if we contended that indigenous 
societies do not have a_ history of protest movements such as the trade 
union movements, peasants and tribal struggles within these societies. For 
instance, to understand the yearning of the people in the Indian context it 
would not suffice to examine the concepts of human rights as it is 
construed in the ancient legal treatises such as the Dharmashastras and the 
Arthashastras. The overwhelming fervour in the shastric traditions is the 
preservation of the status quo and ratification of the powers of the dominant 
classes. As a result, the nature of the society that they portray does not 
narrate the expression of dissension or subversion. To perceive these 
resounding chords down the ages and find meaning in them one has to 
examine the populous protest movements like the Bhakti movement and 
the peasants’ struggles. Here we can hear the voices of freedom, resonating 
in an idiom that cannot be confined by cultural, religious or racial 
differences. Perhaps the language differs and we cannot comprehend their 
meaning in its entirety, but the embedded message of freedom, equality and 
humanity remains the same.>’ Similarly, though China does not have the 
custom of individual liberty and legal nghts, it does have a tradition of 
humane concern, which found its portrayal in the Confucian literati's 
criticism of the government for its unjust treatment of the people and the 
misuse of power. An examination of Chinese history reveals that individuals 
and groups have assiduously censured political despotism and sought to 
bridle dictatorial rulers. Likewise, Confucianism juxtaposed the provision of 
basic economic needs with the expression of political criticism. If a ruling 
group tormented the peasants and made it difficult for them to earn their 
livelihood, then it was the moral duty of the literati to chastise the govern- 
ment for not fulfilling its duties. Since China, unlike the West. did fo he 
laws or organisations to shield critics or rebels, censors could be exiled for 
expressing grievances that annoyed 
— - , oyed an emperor, and an academy 
championing views against the emperor could be closed down. Nonethele 
Chinese history has praised resolute and courag yas aig eless, 
eous individuals and 
groups who remonstrated rigorously against arbi 58 Bri 
arbitrary rule.>* Briefl 
heart of the rights discourse are values that are th ety»: Oe 
€ essence of 


and they need not be presumed to be alien to any culture all systems 
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In this context it is worth pursuing the idea that is repeatedly put forth that 
there 1s a core and a periphery in human rights. The core is indispensable 
and universal, while the periphery must permit cultural variations. When 
this core/periphery model is applied to the list of human rights, it will 
include only those rights not contested anywhere, leaving the rest optional - 
so that human rights lists will vary according to culture. An analysis of each 
right could also be undertaken so that the essence of what is to be protected 
universally is safeguarded. This will leave sufficient room for contextual 
variations in the interpretation and application of the right within each 
culture. This only means that while the universality of core values are 
upheld it is also sensitive to the variations in different cultures. This 
understanding of core values is essential because ‘... unless we possess 
some criterion to measure whether the decisions taken are just or unjust ... 
we cannot know whether the decisions taken through the process are just, 
or else purely arbitrary, narrowly constructed and oppressive of dissenting 
opinions. The judgements of any society have to be measured by criterion 
other than those pertaining to the dominant understanding of that society 
itself.”"°° In societies where a consensus has not been reached it could be 
dangerous to let the dominant norms within the group take decisious.. 
Likewise, “...when a government exempts itself from the perceived cultiira! 
hegemony of human rights doctrine, its supporters as well as its detractors 
participate in perpetuating a false oppositional dichotomy im which 
geopolitical borders are erased and a multitude of cultures are collapsed into 
two falsely unified packages , one bearing the stamp of human righ’s and 
the other lacking it.”©. In addition culture is not a static, immutable, 
sacrosanct body of information. It is a series of constantly contested and 
negotiated social practices and this has to be recognised in order to avoid 


It is also worth noting in this context that “Polemical exchanges have 
overshadowed an important point: that universality does not mean 
uniformity; that ways of implementing, promoting and developing the 
rights could, and should, vary with local circumstances ... Human rights 
are something more than a set of do’s and do-nots. They imply cihical 
values and attitudes to human relationships. They come to life - and grow - 
only if they relate to the local culture, traditions and Philosophy.”° This has 
prevented open-minded discussions about human rights and local cultures 
to evolve into a truly universalist vision of the protection of human rights. 
The fact that there is an array of cultures, languages and value systems 
does not mean that a convergence is not possible. A broad consensus can 
be arrived at on core issues such as respect for life, gender justice and the 


like. 
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: a local j ies 

There is a need to have independent bodies within the ; Oe ties Ot 

of the South, such as those that exist in the North to monloe a 1 
iolati . Furthermore, interna ional monitoring S 

ignite volstign ve ath divide. This will do much to reduce 


the fear of the developing countries about the real intentions of human 


rights bodies. 
Are Economic Rights Prior to Other Rights ? 


Some of the Asian countries have also sought to maintain that the right to 
development is all that matters and that political liberties will just have to 
wait in the queue. China in fact argued in the Human Rights Conference i 
Vienna that economic development should be considered the sole and 
primary human right of the people living in developing countries. As Julius 
Ihonvbere rationalises, the argument is that “for countries that have known 
no peace, stability or progress since their contact with the forces of Western 
imperialism, civil and political rights have no meaning.”©? Simply put, it 
says that freedom is a luxury for the starving masses and can be bestowed 
upon them only after the primary needs of food and health have been 
fulfilled. Proponents of the ‘full belly thesis’ point to the history of the 
industrial revolution in Europe and to the success and buoyancy of the 
Asian-Pacific region to defend their stand insisting on the need to focus’ the 
vigour of the people towards meeting essential needs.®* Individual dissent 
should, in this vision, be rightly quelled. Mahathir Mohamad, then Prime 
Minister of Malaysia, in an interview with the Asian Wall Street Journal 
(1993) stated that Western countries invest in Asian countries because of 
the low wages prevalent in these countries. This is also Asia's major 
competitive advantage when it comes to its exports. If the workers strike 
and demand higher wages it would lead to a flight of capital and this would 
be disastrous for the economy of the country concerned. This is because 
such a situation could aggravate the existing level of unemployment and 
this in turn could lead _ to political instability. Such a situation will 
permanently keep foreign investment at bay. Therefore, rigid control of 
rights which bestow freedom of expression, association and assembly are 
needed and are necessary. Asian governments also argue that civil and 
political rights can be awarded only after the achievement of economic 
stability.°* The former premier of Singapore Lee Kuan Yew has alwa 
“ ys told 
the world that too much democracy is bad for the people” and has 
repeatedly cited Singapore as the successful economic model which 
indicates his philosophy. Similarly, ; bine 
vin philosophy ly, in the White Pa 
; per entitled Human 
Rights in China, the Chinese government maintained that, “People’s right to 
; Wi be ple’s right to 
subsistence threatened in the event of social turmoi 
iority of the state sh oil and the first 
priority of the s should be to promote economic development whic 
need restrictions on human rights.”65 pment which may 
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This is a fallacious view because the cliché ‘what is the use of freedom to 
a starving peasant’ is often used as though denial of freedom would 
somehow fill the peasant's stomach. If at all, political rights are closely 
linked to economic rights. The freedom of speech that one pleads for is 
sometimes the freedom to ask for food. Repression can often have 
devastating repercussions for the economically underprivileged, by denying 
them the opportunity to speak out and organise themselves in order to seek 
better wages, avert impending famine or combat environmental hazards. It 
is no coincidence, in this regard, that, as Amartya Sen has pointed out, 
substantial famines have only occurred in bygone kingdoms, primitive tribal 
communities, in contemporary authoritarian societies, in technocratic 
dictatorship and in colonial economies governed by imperialists. They have 
not occurred im newly independent states that have elections 
habitually, have opposition parties to articulate criticism, that permit 
newspapers to report freely and to question the wisdom of government 
policies without extensive censorship.®® 


This imphes that m order to safeguard the crucial economic rights of the 
people, and to guarantee that development actually advances the welfare of 
the ordimary masses, there has to be freedom of expression. Of course, 
freedom may at times have to be regulated for the greater good of society 
but the crucial significance of freedom itself is beyond dispute. That is why 
the leaders and peoples of Asia should see political and civil rights not as a 
deterrent but as a help in the developmental process. Endorsing civil and 
political rights even while accomplishing continuous economic growth is 
certainly not beyond the wherewithal of the so-called ‘developing’ or newly 
industrialising countries.°’ The conventional, political and civil rights are 
not difficult to institute since rulers are not called upon to do anything that 
is unreasonable. For the most part, they require governments and other 
groups to leave a person alone: let him live as he resolves to and enjoy 
what is his; let him speak, meet with others, publish what he wishes, and 
worship as he chooses. To respect a man's right to life and liberty is not a 
very costly exercise. As John Locke and others have rationalised, it 
necessitates a system of law that acknowledges and safeguards those 
rights. In any case it is worth noting that the absence of these rights will 
imply that the governments will be obliged to spend an increasingly jarge 
part of the Gross National Product on building up various coercive 
apparatus. This diversion of funds for a totally unproductive purpose will 
be counter-productive to the overall growth and well being of the people. 


Furth . “= iolati h as 
looks at the “hard-core” violations of human nghts suc 

saan escent shooting of innocent demonstrators, torture and 

: three Asian countries namely China, Indonesia and 


isappearan in . 
a3 oo K evel the last two decades, no obvious correlation between 
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68 
economic growth and protection of human rights can be detected. 


Similarly, in countries like Singapore, Indonesia and Peru prone” 
growth simply bolstered an authoritarian regime. The “Simgapores of 
world show little inclination to provide political freedoms even when their 
citizens gain basic comforts. They keep “deferring” political freedoms as they 
seek an ever-higher level of affluence. Singapore’s GNP per capita exceeded 
$12,000 in 1990. The United States passed the $12,000 mark only im 


1980.°9 


The unbridled pursuit of economic development in the absence of the 
vigorous promotion of human rights, is, in the words of Burmese Nobel 
Laureate Aung San Suu Kyi, a recipe for disaster.” It is important for 
Asian countries to comprehend that a strong and stable nation cannot be 
made up of weak individuals knit together by law and anxiety. A powerful 
nation is made up of vigorous individuals who are free and freely choose to 
join their energies for the common good and this demands respect for 
human rights. Despite clear and logical arguments for rejecting this view of 
the Asian countries, it is unfortunate that of late the Western countries 
have, in order to attend to their own agenda, come around to accepting 
the notion that economic growth by itself would enhance human rights. 


This they have done even while they have continued to pay lip service to 
the universality of human rights. As the Human Rights Watch Report (1995) 
states: “The pursuit of trade and investment came to dominate their foreign 
policy, and they justified this new mercantilism in part as a defence of 
human rights... Proponents of ‘commercial diplomacy’ sometimes argue 


that boosting trade advances human rights by creating a middle class that 
ultimately will demand a greater political voice.”7! 


So thoroughly did the quest for foreign markets dwarf the concern for 
human rights that the former United States Commerce Secretary Judith 
Brown made the indiscreet assertion, without presidential contradiction 
that promoting trade is part of human rights policy, and that the ublic 
stigmatisation of abusive regimes is a mere “feel good policy” that nical 
nothing.”? However, the demands of the developing countries for a more just 
distribution of wealth and faiz international trade in order to Pecillene 
greater developments in these countries have been neatly side-tracked - 


antedate political liberty, we do believe that economic rights are equally 


important and in that sense do not agree with the vi 

sen € views of many W 
scholars that epee rights cannot be considered to be rights ag 
believe that China's ability to feed its 1,2 billion citizens must pling - 


the greatest human rights accomplishments of the po remain one of 
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It should be noted that the alleged division between civil and political rights 
on the one hand and economic, social and cultural rights on the other, is 
largely arbitrary and cannot be entirely sustained. For example both the UN 
Covenants, deal with rights involving freedom of association and family 
matters which may be categorised as hybrid rights, since, they exhibit the 
characteristics of both these classes of rights. If one takes a selection of the 
provisions from the ICCPR, it is possible to perceive that they include not 
only ‘freedom from rights’, which are normaily associated with that 
Covenant, but also ‘rights to’ species wich are usually regarded as second 
generation rights. Article 24(1), for example, requires state intervention in 
order to ensure that a child is accorded “the right to such measures of 
protection as are required by his status as a minor ...”. Conversely, the 
ICESR has a substantial number of provisions which would appear not to 
require state intervention for their protection. These are more of the ‘freedom 
from’ than the ‘right to’ species and include, for instance, the right to strike. 
The presence of these hybrid rights makes it clear that classification and 
hierarchical ranking of rights is not only difficult but also not productive. 


It is also to be reiterated that assurance or deprivation of basic econoniic 
rights is just as much a subject for and a result of state policy as is the 
protection or deprivation of traditional civil and political rights. When, either 
through inattentiveness or through intentional acts, governments deny 
people living in certain areas under their control their basic needs, they 
transgress their human rights just as certainly as they violate the humen 
rights of political opponents whom they muzzle or jail. Often, the stirculus 
underlying these different kinds of deprivations converge. For example, in 
times of hardship, governments allocate foodstuffs so as to reward their 
political friends and punish their enemies. The same has sometimics been 
true in times of natural disaster when relief supplies have flowed only to 
those groups, communities, or regions that have endorsed the particular 
central government in power. Characteristically, the central government may 
deprive an ethnically distinct and antagonistic component of its population 
of food so as to starve it into submission, as has been alleged in several 
African ethnic conflicts - the Ibos in Nigeria and the Somalis and Eritreans 
in Ethiopia. If this deprivation results in the annihilation of . the target 
group, it amounts to genocide. In view of the number of ethnic conflicts 
that are taking place, it is mandatory in the context of human rights to 
become more alert to those situations, where the government intentionally 
starves an ethnic group of basic needs in order to impose their will or 


decimate them.’° 


ic ri h more fundamental 

talk about economic rights we mean muc . 

bi ie ‘a h as the right to be free from hunger, the right to work, the right 

to 3 ee fair remuneration, the right to social security and the right to 
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development rather than superficial rights such as being — to 
holidays with pay which, though desirable, are a luxury as of now . is 
hardly the typical economic and social right. The“. - + right to work 1S 
arguably as important as most basic civil and political rights; the 
psychological, physical, and moral effects of prolonged enforced 
unemployment may be as severe as those associated with denial of, say, 
freedom of speech. A right to education may be as essential to a life of 
dignity as freedom of speech or religion. Rights to food and health care may 
be as essential for protecting life as the civil and political right to tif: *** 


Not surprisingly, recent years have witnessed the increasingly widespread 
recognition of the difficulty of drawing a distinction between “human 
rights” and “human needs”. Due to the communications revolution, the 
common humanity of those who suffer violations are more compellingly 
etched on the consciousness of the empathetic people all over the world. To 
some degree, national boundaries are becoming permeable and persons in 
one society are prepared to assume some responsibility for forestalling 
violation of human rights in other societies. There is also an intensifying 
awareness that special measures are essential to meet needs created by 
special circumstances such as natural or human caused disasters. It is due 
to this that even some of the non-Marxist scholars are increasingly asserting 
that economic and social rights, often labelled basic needs, are equally 
fundamental. ; 


To conclude, there is a universal need for human beings to be secure in 
his or her own person. Such security consists of assurances against 
arbitrary acts of violence or brutality on the part of the government. At the 
same time it also consists of an assurance of adequate nutrition, housing 
medical care and education. 


It is indeed unfortunate that save a few exceptions, NGOs keep track only 
of violations of civil and political mghts. For imstance, Amnesty 
International confines itself to a narrow mandate: focusing on Srinonexanii 
conscience, torture, disappearances, due process of law, and the death 
penalty. Despite pressure to expand its mandate Amnesty International does 
not concern itself with deprivation of the basic human needs. Unfortunate 

most Western-based human rights NGOs have not taken up “... such iss . 
as Third World foreign debt, toxic waste dumping in the ‘Third WwW “ld, 
industrial pollution and ‘accidents’ (e.g. Bhopal b multina = 
corporations, the austerity programs imposed by internat ig Fs 
institutions, or land rights and the right to housing, as human fri ; 

causes. There are not even many international NGO’s that have ‘tad ah 
realizaton of economic, social and cultural rights a major concern That n 
remains largely the domain of the ‘humanitarian,’ charitable or devcxopiilll 
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organizations. Thus, we have annual reports on political ‘uiprisonment 
(Amnesty International), on freedom of expression (ARTICLE 19), on attacks 
on journalists (Committee to Protect Journalists), on press freedom 
(International Press Institute), on attacks on human rights defenders (the 
Watch Commitieces), on civil and political rights (Freedom House), on 
repression against trade unionists (International Confederation of Workers), 
but nothing similar on the denial of the right to land, education, housing, 
health services, work.”75 It is precisely their concentration on civil and 
political liberties that makes organisations like Amnesty International or the 
International Commission of Jurists, seem to citizens of developing 
countries, to be political agents of the industrialised West. To establish their 
credibility within the societies whose abuses of civil and political liberties 
they pinpoint, the monitoring organisations should call attention to 
deprivations of human needs as well. In this context it is heartening that the 
Permanent Peoples Tribunal on Corporations and Human Rights which is 
scheduled to commence working from autumn of 1998, will be handling the 
sensitive issue of violations of human rights by multi-national corporations. 
This becomes crucial because of the realisation that many of the giant global 
corporations are now so large that the nation-state is no longer in a position 
to control them. As Ward Morehouse points out “The treatment of Union 
Carbide Corporation, the perpetrator of the world’s worst industrial disaster 
in Bhopal, India, is a good illustration of the inability of national 
governments to hold large corporations liable for their violations of 
internationally recognized human rights.”76 


What complicates the issue is that though the significance of the right to 
development is being gradually recognised, it is not yet apparent as to 
how infringement of this right will be ascertained or monitored. This is 
because unlike encroachment of civil and political rights which are easier to 
ascertain and corroborate, any denial of the economic rights will have to be 
determined over a extended period of time and will have to take into account 
a multitude of economic, social, political and historical factors. Though, the 
UN Human Rights Commission at its 1993 session, promised to work 
toward this end, the United Nation's human rights agencies have not yet 
prepared the modalities for appraising the observance or non-observance of 
the right to development. What this means is that the High Commissioner- 
his/her mandate notwithstanding - is most likely to confine himself/herself 
to civil and political rights. Much to the chagrin of those Southern states 
that regard the right to development as the pre-condition for the 
attainment of human progress and social justice human rights will continue 
to be identified with civil and political nghts.” 


um up, even though we agree with the Asian perspective about the 
om F oe of economic rights, this should not be used as a 
importan | 
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convenient excuse for denying the population its civil and political rights. 
The poignancy of human rights was brought out by a Russian dissident 
when he pointed out that “A well-fed slave is still a well- fed slave.””* At the 


same time the right to economic development needs to be addressed 


immediately because if the present trend persists *...1.3 billion people are 


expected to survive on less than a dollar a day by the year 2000, ... Thus, 
hundreds of millions of persons are being denied not only their human 
rights but indeed that most essential of all rights, the ‘right to be human’.”’9 
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S. International Politics of Human Rights 


An equally critical point to the universal acceptance of human rights is 
the politics within the international fora. 


Asian countries, in their preparatory meeting in Bangkok for the world 
conference on Human Rights, which was held in Vienna in 1993, had 
declared in their draft resolution, that they would brook no outside 
intervention in their internal matters. Similarly, the Chinese delegation at 
the Vienna Conference asserted that the “states principles of sovereignty 
contained in the U.N. Charter and international law is the basis for 
realization of human rights. Only when the state sovereignty is fully 
respected can the implementation of human rights be really ensured.”®° This 
was in response to the off and on pressure by the developed countries on 
the developing countries to improve their human rights record with special 
reference to civil and political rights or face the possibility of a drastic cut in 
the financial assistance that they received. This practice of the West, often 
referred to as ‘conditionally,’ is a comparatively recent development. The 
question that arises instantaneously is whether the decision to suspend or 
terminate developmental assistance is based solely on human rights 
considerations or is it more likely to be influenced by factors such as geo- 
political importance, the economic model pursued by the recipient country 
and the domestic politics of the country under scrutiny. 


Many developing countries saw these aggressive statements as blacicnail 
and as yet another ploy to interfere in their affairs and aggravate their 
problems. lt was held that powerful states use accusations of human rights 
violation as a means for bargaining for some economic gains. The Newly 
Industrialised Countries of the Far East and those rapidly approaching 
that status suspect that through such measures, the present economic 
superpowers are trying to squash the growth and dynamism of Asia, which 
is showing unmistakable signs of displacing Europe and America as the 
economic powerhouse of the world in the near future. It is also pointed out 
by the developing countries that a currently better human rights record that 
the West has achieved has been due to an extremely brutal process of 
exploitation, both at home and abroad, and ruthless homogenisation 
(millions were massacred, their unique knowledge systems and cultures 
destroyed or marginalised) in the past. Thus, today, having established its 
hegemony over the rest of the world, the West can afford to be platitudinous 
when dealing with the oppression - a fair chunk of it caused by its own 
policy- in developing countries. It is often argued that the Western nations 
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have solved the economic problems of their people it can afford to take be 
cudgels on behalf of human rights. In this context it 1S relevant to gsc 
the arguments of the Western and developing countries to sec [0 w 
extent they are justified. 


Challenges to the West 


The Western countries have repeatedly been accused of hypocrisy and 
double standards. A typical reason for this accusation is the support that 
the United States' governments have often extended to governments with a 
dubious human rights record. An illustrative example of this attitude is 
that when they were questioned in the 1950s as to why they were 
supporting the pro-American Nicaraguan dictator Anastasio Somoza, the 
then Secretary of State John Foster Dulles replied: “He may be a son-of-a- 
b.... but he is our son-of-a-b.....”8!. They supported the regimes of the Shah 
of Iran and Marcos till the very end despite innumerable reports about the 
atrocities committed by them. The same attitude can be seen even now. 
During Reagan's administration, officials did not mind ‘cuddling’ up to 
oppressive governments in South Africa, Latin America, and Asia or 
assisting international monetary agencies which were funding a _ host of 
tyrannical governments. The then American Ambassador Jeanne 
Kirkpatrick visited Chile but declined to meet the human rights groups. 
Even while she hobnobbed with South African military officials, the then 
American Vice President travelled to Manila to toast Ferdinand Marcos for 
his efforts to “sustain” democracy. Frequently illusory national security 
concerns have been beseeched to vindicate human rights violations. 
Concems presumably about security were used to justify the Cambodian 
imvasion, carpet bombing, chemical defoliation, free fire zones, and the 
destruction of villages, supposedly in order to save them.®? The former 
British Prime Minister Margaret Thatcher pressed for human rights abroad 
despite Britain's military involvement in Northern Ireland and the claims of 
English intellectuals that the media was losing its independence and that 
academic freedom was being threatened. American Presidents criticise 
human rights abuses in Nicaragua but tread lightly in criticising its allies 
in South Korea or Israel. 


As stated earlier, the West has turned a blind eye to human rights 
violations whenever their economic interests were at stake. When Mietheds 
was in full force in South Africa and the black protesters at Sherpeville 
were massacred in 1960, the Security Council did not pass a resolution to 
impose sanctions on the country. This was because trade with South Afri 

was too lucrative for the United States and Britain to give u Biintiasiy, 
they continued to support Boris Yeltsin even when a Somber Becca 
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protesters were brutally gunned down. Whereas, when the same thine 
happened in China, namely the Tiananmen Square massacre, they 
denounced and criticised it harshly. Interestingly, the United States policy 
towards China soon after, showed that the economic stake could actually 
make a difference in America's commitment to promote human rights, Jn 
June 1994, America renewed China's Most Favoured Nation Status, 
unashamedly going back on its pledge not to do so till China perceptibly 
improved its human rights record in Tibet and China proper. China, from 
the beginning, was well aware of the fact that the United States, in its 
present state of slow economic recovery from the recession, desperately 
needed China as its trading partner since it is a large consumer market. 
Sunilarly, the then British Foreign Secretary, Douglas Hurd, on_ his visit to 
Jakarta, had declared that Britain did not believe in linking aid with 
human rights. America supported Israel economically and militarily even as 
Israeli forces continued to eliminate Palestine Liberation Organisation 
guerrillas and also went on harassing, torturing and killing innocent 
Palestinians. ® 


Before accusing other countries of human rights violations, most of the 
Western countries should set their own houses in order. Integrity is 
associated with the capacity of the North to ensure that the ‘South’, within 
its national boundaries - such as the refugees, migrant labourers and its 
own poorer classes - are not exposed to discriminatory and auiccratic 
treatment.** This is exactly where many Western countries trip. During the 
World Conference on Human Rights in Vienna, delegates from the Puerto 
Rico, Afro-American groups, American-Indian groups and Hawaii accused 
the United States of gross human rights abuses.®5 Ben Carnes mezaber of a 
native American group, charged that the genocide of his people was still 
continuing in the reservations. Anyone suspected of being involved in anti- 
state activities is taken away and tortured by the authorities. Sim larly, 
Margarita Mergal, a Puerto Rican political activist alleged that prison term 
for Puerto Ricans political detainees is “19 times longer than those imposed 
on the whites.” In this context it is hardly surprising that the United 
States ratified the Convention outlawing genocide adopted by the UN in 
1948 only after four decades. This is because some conservatives in the 
Congress disapproved of the treaty on the premise that its definition of 
genocide might encourage American-Indians to sue the United States 
Government for the distress they had suffered in the past. It was also feit 
that the ratification of the Convention might result in unsubstantiated 
charges being brought against the United States by its present-day —— 
opponents. °®’ L. WO mag Ceee A 
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; Germany. The 
ther Third immigrants in order to drive them out of 
gee works f jobs which rightfully belong 


immigrants as usurpers 0 
eo provided labour at a time when West ee 
economy was booming and it was experiencing shortage of labour, 7 ey 
they are not wanted. Many of the immigrants are outraged at the res on 
the German government, which, instead of taking action agains 
fanatics, had further shocked the foreign residents, most of whom are now 
citizens, by enacting stringent immigration policies. 


Apart from Germany, other developed nations too have formulated such, 
policies due to the high level of unemployment in their countnes. This arises 
out of the Western attitude to human rights. Since they over emphasise 
political and civil rights, people fleeing from inadequate standards of living 
in their countries, in other words, the lack of economic, social and cultural 
rights do not merit ‘asylum’. ®° Those who manage to enter these countries 
are subjected to unbelievable humiliation (as was the case when Asian 
women were subjected to virginity tests) or hazards such as being made to 
consume irradiated food. 


Finally, human rights violations of one country with regard to a particular 
community, outside its legal boundaries, should also be taken into account. 
Israel's persecution of the Palestinians living in occupied territories is a 
blatant violation of basic human rights. The United States had been the 
most flagrant violator of human rights of people living in other countnies. 
The United States, unable to get at the real culprit of the bomb explosion in 
West Berlin, designated Libya as a ‘Terrorist State’ and conducted an air 
raid on it. They bombed Colonel Quadaafi's dwelling but he managed to 
escape and the casualties were innocent Libyan citizens. 


Former Attorney-General of the United States, Ramsey Clark who was 
horrified by what he witnessed during the Gulf War in 1990, established a 
Commission of Inquiry into the United States’ war crimes. Iraq had been 
reduced to a “pre-industrial” state by the bombing and at least 25,000 
civilians in Iraq lost their lives. All essential civilian services were destroyed 
under the pretext of bombing arsenal depots and the sanctions against Iraq 
took a heavy toll.*° Earlier even the International Court of Justice's 
strictures did not prevent the United States from trying to subvert the 
Nicaraguan government or its providing assistance to the Contras. 


Over the years, there has been a further decline in the human rights 
position and the European Union, and some of its key member states 
shared in this retreat from human rights values. Bonn led the charge for 
Asian contracts, to the neglect of Asian human rights victims. Paris 
financed arms purchases by a ruthless government in Rwanda, intervened 
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at the height of the genocide only to let the killers escape, weapons in 
hand, and then used the Rwandan crisis to rehabilitate Zairean despot 
Mobutu Sese Seko. Similarly, it sold to Algeria’s incontrovertibly abusive 
government nine helicopters which could easily be refitted for military 
purposes. Similarly, Russia and Ukraine sent, despite a peace accord, 
weapons to the Angolan government. The United States government tried to 
authorise the private sale of cluster bombs to Turkey until public exposure 
scuttled the plan. The United States however, continued to sell other arms 
to Turkey despite the prior knowledge that these were being used to wage an 
abusive counter-insurgency war. London and Paris supported the UN's 
practise of accommodating the Bosnian Serbs, espoused a vision of 
ethnically pure enclaves in Bosnia-Herzegovina that was inconsistent with 
basic human rights norms, and ensured that the occasional defence of 
civilians in Security Council declared ‘safe areas’ never ventured beyond 
symbolic participation.®! 3 


A similar moral vacuum filled the halls of the United Nation. Former 
Secretary-General of the UN, Boutros Boutros-Ghali acknowledged the 
difficulty of upholding human rights while maintaining a posture of 
neutrality between murder and victim, but then opted for neutrality.% 


It is due to this that the Human Rights Watch Report 1995 states: “The 
will to uphold human rights failed dismally... Having bound and shelved the 
volume of high-sounding pronouncements made the year before at the 
World Conference on Human rights, the major powers led a wholesale 
retreat from their implementation. These governments shrank from tic 
year’s most urgent challenge - preventing genocide in Rwanda. And they 
allowed a growing mercantilism to dominate their foreign policy anc 
undermine the vigorous protection of human rights. Increasingly, the duty 
to ensure respect for the most basic human values gave way to a vision 
that equated economic self-interest with the common good.” % 


Of late, even civil rights movements in the Asian countries have been 
protesting against using human rights as an instrument of oppression by 
the West, and to recreate the world in their own image. They feel that such 
an aggressive and arrogant stand taken by the West, will induce culpable 
governments to make cosmetic improvements to their human rights records 
just to please the Western governments. This will crush the initiatives and 
efforts taken by the local civil rights movements to force the government to 
act effectively. “Not only because of dubious attempts to link questions of 
financial aid and trade relations to human rights performance, but also 
because such a process denies the legitimacy of movements within the 

and imposes its own agendas from above. The hype of human rights 
a al networks has given rise to careerist trends which pose an 
an 
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emerging threat to the hard won credibility of . the civil rights baer in 
our country and attempts to erase its history."%* Such supet mio 
intervention can be seen in the West's decision not to buy carpets 

India if they are made by child labourers. This does not m fact help the 
children since all that the West expects is a stamp mark which proclaims 
that children were not employed while that carpet was being made. Such a 
measure, apart from perhaps making the Western conscience feel good, does 
nothing for the poor impoverished children. In any case, such measures do 
not care to deal with the root cause of these problems. 


Responsibilities of Developing Countries: 


Though we sympathise with the plight of developing countries’, we cannot 
and should not condone the atrocities that many of these regimes have 
perpetuated on its people. One cannot agree with the Asian countries’ 
argument that as long as_ the survival needs of a large population is the 
primary concern, the issues within the rights discourse is a luxury that 
they cannot afford. As the Dalai Lama had pointed out while addressing 
the UN World on Human Rights “there are certain basic rights which 
should apply across the board to every country irrespective of their state of 
development, difference in their cultural and other special traditions...It is 
not enough ... to provide people with food, shelter and clothing. The deeper 
nature needs to breathe the precious air of liberty.” Lack of economic 
development cannot be used as an excuse for any abuse of human rights. 
As stated earlier relative affluence may not be a sufficient condition to 
assure respect for the human race - there are societies, such as Brazil where 
growing affluence has been accompanied by a drastic increase in official 
repression. The right to life, liberty and security are just as important to a 
hungry man as is the right to work and a basic standard of living. The 
consequence of a narrow minded attitude to human rights will result in the 
complete failure of the protection of not only civil and political rights but 
also economic, social and cultural rights of the citizens. It is only where 
there is broad political participation and where dissent may be freely 
expressed, that those at the bottom of a social order will be able to affect 
the fundamental allocational decisions that will determine whether or not 
human needs have been met. The Asian perspective and the emphasis on 
cultural relativism though justifiable to a certain extent, is used more and 


more as a subterfuge to evade responsibilities for actio . 
come under global scrutiny. ns which of late have 


The issue of human right is not entirely a cultural issue nor is it a political 
issue but it is a humanitarian concern. Even if the contemporary 
understanding of human rights is to some extent culture-bound. the rights 
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set forth are not meant to be the rights of any one community alone. Rape is 
rape, torture is torture, and hunger is hunger, no matter which part of th: 
globe they are perpetrated and countries that claim to have these inhuman 
deeds as part of its culture Should be ashamed of its regressiveness and not 
flaunt it as a positive cultural disparity. 


In this context a cause for optimism has been that a number of NGOs 
working in over twenty countries in Asia have expressed grave concern over 
the violation of rights in these countries They have held that “While the 
denial and deprivation of economic and social rights is a matter of grave 
concern, Asian NGOs are equally distressed by the gross violation of the 
civil and political rights of the people in the region. Most of the time, it is the 
State that is responsible for this. This is especially true of military 
dictatorships and states with marked authoritarian characteristics. Extra- 
judicial executions, involuntary disappearances, torture, detention without 
trial or charge, and the use of emergency regulations and security laws are 
not uncommon.”% They have therefore urged the governments in Asia to 
ratify the various international covenants and conventions in order to 
improve their human rights record. They have also emphasised the need for 
an integrative approach to human rights so that economic and social rights 
of the people of the continent are safeguarded. They must also realise that 
the reaffirmation of rights is absolutely mandatory at this stage when Asia is 
passing through a period of rapid change, which is likely to have an bnpact 
on social structures, political institutions and the economy. Possibly, what 
the developing countries ought to do is to develop indices by which the 
extent to which violations of rights which are close to their heart such as 
right to development can be measured. This will facilitate their effort to 
highlight flagrant violations that take place in this domain. Mere denial of 
rights per se is no substitute for a rigorous and scientific enquiry into this 
sphere. This work can be done through various NGOs working in this 
region. This in turn implies that the these NGOs should be given the 
required freedom to act in an impartial and fearless manner. Once this is 
done the developing countries will then be in a position to make the second 
and third generation rights a reality. 
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6. Conclusion: The Way Out Of This Impasse 


reated to protect us from purposeless 


violence and neglect. Human beings need some sort of protection eran 
are extremely vulnerable creatures. As David Hume had pointed ou r 
the animals with which this globe is peopled, there is none towards whom 
nature seems, at first sight, to have exercised more cruelty than towards 
man, in the numberless wants and necessities with which she has loaded 
him, and in the slender means which she affords to the relieving of these 
necessities.” 9%” The solution to the problem is, as Hume describes, in the 
creation of the society itself. However society in its turn brings m a new 
peril, for, unlike most other genre, men need to be protected from their own 
Species. The protection can never be comprehensive. It is due to this that 
from early modern times the idea began to develop that human beings also 
possess ‘rights’ that can morally protect them from the belligerence of other 
people and especially from the power of the governments under which they 
live. The idea grew popular and flourished in spite of the fact that it presents 
considerable intellectual predicaments. 


Human rights are mechanisms C 


As the foregoing discussion amply demonstrates, there is considerable 
debate about what rights are, where they come from, what their contents 
are and should be, how they relate to each other and how new rights might 
be properly identified. The proposed solutions to these questions are as 
numerous as the questions themselves. It is however the identification of the 
questions which is of importance, since, they act as signposts towards a 
coherent method of thinking about human rights. What is also apparent is 
that the debate about human rights is not static, but is part of a continuing 
dialectical process through which furtherance in the field has been made. 


On principle all states have accepted in some form or the other, the idea of 
human rights. Of course, universal, political and even legal recognition 
does not necessarily guarantee universal respect for human rights. Several 
states will see such authorisation as a mere rhetoric or even as downright 
hypocrisy. It is worth noting that hypocrisy is the homage that vice pays to 
virtue. It must be acknowledged that the acceptance of human rights even 
in a hypocritical sense is a commitment in principle to which one can be 
held accountable. As has been noted by M. Shiviah “As the cause of human 
rights, fired into the orbit of history by the French Revolution, wended its 
mighty course through the tortuous streams of hypocrisy/ opportunism/ 
expediency/ prevarication/ betrayal, cascading through revolutionary rapids 
in between, the zigzags of history have left quite a few scars on the course 
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of liberalism and socialism. In spite of them, the net gains made by the 
liberal agenda of human rights have a securer base now.”% 


Looking at the issue more positively, it is clear that great strides in human 
rights have been made in what were previously among the most abusive of 
nations, The phenomena of torture and disappearances have tapered off in 
Latin America. New civil and political rights have been gained in the 
Eastern bloc. We think there is universal cultural receptivity to some of the 
human rights such as the right to life and physical integrity; to freedom 
from torture, slavery, and arbitrary detention; to due process of law and ‘the 
right not to suffer cruel punishment. There is no reason to presuppose that 
the present cultural/ social/ political resistance to universal political 
participation or to meeting basic needs for food, housing, health care, 
education, and the care of children and the aged cannot be surmounted. 
The utilitarians, communitarians, the socialists may continue to be 
opposed to the idea in abstract theory, but none of them is now prepared 
to scuttle the individual completely. Utilitarians will not support slavery, or 
torture, even “for the greatest good of the greatest number’. The rights of 
individuals are now commonly seen by all religions as a floor, a minimum 
requirement for the good society. They have started playing down tenets 
such as intolerance of other religions and subordination of women which 
are perceived to violate the idea of human rights. 


There is a new official sensitivity to the charge of violating human rights. 
Any critical reference in the Amnesty International Annual Report is 
humiliating. It is due to this that the final declaration drafted in Vicnna 
could unequivocally state that the universality of rights is beyond question. 
The human rights that were being reaffirmed included both civil and 
political rights and the broader range of economic, social and cultural 
rights as well as the right to development. 


This does not mean that universal recognition has been finally achieved. 
There are many grey areas in the human rights agenda which have still to 
be explored. Of late a number of intellectual currents have sought to refute 
theories of human rights. This is especially due to a number of queries being 
raised about the very concept of universal human nature. It is not 
surprising that the critics’ contentions are formulated in the language of one 
or the other strands in the classical critique of natural rights.” However 
ironically, as pointed out earlier, even while philosophical Computment has 
waned political commitment have grown.!© This is because Rights oe 
despite their vulnerability to criticism emerge as regulators, as the abiding 
norms, as the criterion of the political agenda.”)®! 


58 


was’ piedbuot theshomr is’ a thélletict i«pprosainaite: iis right 

; hich is an amalgamation of the two sets of rights, 
civil and economic. We must at long last cope with the neglected aspects of 
human rights. These rights involve concepts of distributive social justice 
that we have been reluctant to accept. Ultimately, they involve the need to 
transfer substantial resources as the price for a stable and more equitable 
world order. A world in which large masses of its inhabitants are deprived of 
basic needs, let alone a decent standard of living, cannot be a stable or a 
just world. The fact that the well-to-do countries accounting for spies 
twenty per cent of the population consume eighty per cent of the world s 
resources signals the need for a distinct focus on economic and social 
rights. In the absence of this perspective, formal homage to rights is nothing 
more than a cruel joke. There is a universal need for each person to be 
secure in his or her own person. Such security consists of assurances 
against arbitrary acts of violence or brutality on the part of government as 
also assurances of adequate nutrition, housing, medical care and 
education. At the theoretical level, it might be possible to argue that the 
right to education (which is classified as a social right) is of a different 
moral order to freedom of expression ( a civil right), but this is an argument 
about the relational value of rights and not about the existence of such 
rights. As the Asian Charter on Human Rights prepared by the Asian NGOs 
correctly points out “Cultural traditions affect the way in which a society 
organises relationships within itself, but they do not detract from the 
universalism of rights which are primarily concerned with the relationship 
of citizens with the state and the inherent dignity of persons and groups ... 
Human beings have social, cultural and economic needs and aspirations 
that cannot be fragmented or compartmentalised, but are mutually 
dependent. Civil, political and cultural rights have little meaning unless 
there are the economic resources to exercise and enjoy them. Equally, the 
pursuit and acquisition of material wealth is sterile and self-centred without 
political freedoms, the opportunity to develop and express one’s personality 
and to engage in cultural and other discussions.” !9? 


Individual freedom as a concept did originate in the West or rather was 
strengthened in the democracies of Europe and America. This by itself 
should not be a reason to reject an idea which has and will continue to 
enrich the life of people all over the world. In any case, many contemporary 
ideas in the political world are Western - the concept of the state, socialism 

nationalism, the idea of the United Nations. Yet, no one claims that they on 
therefore culturally foreign and unacceptable. In fact, concepts like 
nationalism helped mobilise indigenous resistance to colonial rule (in man 

cases the Western powers) and subsequently Western hegemony. : 
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We would like to conclude by taking recourse to the m iaplior use vy 
Johan Galtung. He contends that even if we concur with the view that (h 
UDHR reflects the Judeo-Christian culture and the tendency of that culture 
to see itself as universal we should see this as merely one stop on a long 
journcy. During this long journey, some of the existing passengers may 
alight and a number of new passengers may enter the bandwagon. There is 
every likelihood of, a dialogue inside. There are more stops and new 
declarations, each time reflecting an ever deeper and broader dialogue 
among civilisations. Each culture furnishes something. Each culture is 
appreciative that others have something to offer As the trek progresses we 
all benefit from true universality which has been enriched by diverse groups 
of people.'°° The discourse on human rights development needs to be 
enriched by explicit reference to the religious and cultural traditions of ' 
Asian and African countries.!% As of now very little effort has been made 
to imaginatively supplement the human rights discourse by drawing upon 
the traditions, language and idioms of diverse people who dwell on this 
planet of ours.’ This is a difficult task but once this has been achieved 
universality of rights will become a greater reality. In the struggle for 
development and human rights we must remind ourselves that our common 
endeavour should be to prove that ‘the spirit of man can transcend the flaws 
_ of human nature.’ As Sakharov's notes: “The ideology of human rights is 
probably the only one which can be combined with such diverse ideologies 
as communism, social democracy, religion, technology and those idcologies 
which may be described as national and indigenous.”'™ As for the argument 
that these rights are impractical and are in the realm of a utopia that can 
never be achieved, it would be sufficient to recall the words of Jose Figueres, 
a former president of Costa Rica and an economist: “If it had not been for 
the enunciation of principles that were difficult to fulfil, the progress that 
has been made by these nations would not exist, and probably the vices of 
: dictatorship would be officially sanctioned today.”4°’ For those who are 
_ impatient with the delay in the acceptance of the new rights, it should be 
} pointed out that for the first generation, the struggle lasted about one 
century (mid-eighteenth to mid-nineteenth) and for the second geucration 
one more century - till the mid-twentieth. So if past expericnce is a gukie, we 
should see som< transformation by the mid-twenty-first century.'% This 
ae ; greater awareness and mobilisation among the people 
‘because as a farm worker in Argentina’ said ‘When: people know human 
rights, human rights come about by themselves. Once this happens, 
. 4s of people will learn to say what an African popular song expresses 
a md . . ‘Human rights is my property, no one can take it away from 


me’? 
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